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TO THE 



RIGHT HONORABLE 



ALEXANDER LORD LOUGHBOROUGH, 



BARON LOUGHBOROUGH, 



OF LOUGHBOROUGH, IN THE COUNTY OF SURREY, 



LORD HIGH CHANCELLOR 



OF 



GREAT BRITAIN, 



THIS WORK 



IS; 



WITH HIS LORDSHIP'S PERMISSION, 



MOST RESPECTFULLY DEDICATED. 



THE 



DEDICATION. 



MY LORD, 

'TPHOSE who are acquainted 
'^ with the beneficial efFefts of 
the Aft of Parliament which has 
furniflied the fubjeft of the follow- 
ing pages, will not inquire into the 
reafon of my anxiety to introduce 
them under the proteftion of your 
Lordlhip's name. They already 
know, for many of them have felt 
by experience how much the public 
is indebted to your Lordftiip for the 
fuggeftion and fupport of that falu- 
tary Aft; and were they even igno- 
rant of this their more particular 

A3 obligation. 
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obligation, yet would the general 
fame of your Lordfhip's abilities 
afford a prompt convi£lion of 
the propriety of this Addrefs.— — 
Happy Were it for me, and for the 
charafter of this little work, if your 
Lordfhip could be as eafily per- 
fuaded, either that my efforts have 
not been exerted without fuccefs, 

4 

or that your Lordfhip's patronage 
has not been beftowed without fuf- 
ficient confideration. 

I am, 

My Lord, 
Your Lordfhip's obliged, 

obedient, and devoted Servant, 



Wm. hunt. 



EDGBASTON, 1 

\rmxngbamy IV an 
May 2, 1796. 



Near Birmingham ^ Warwichjhirey ^ 
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PREFACE 



Jo the SECOND EDITION. 



nr^HIS work is condderably enlarged by the 
infertion of a variety of cafes, which have 
arifen upon the Annuity A£t fince the firft edition 
was publifhed. Thofe cafes which in that edi- 
tion did not immediately apply to the a£tj of 
which this coUedtion profeffes folely to treat, 
are here omitted, becaufc now, owing to the great 
increafe of matter, they would unneceffarily have 
fwoln this volume, which is intended merely for the 
praftitioner's vade mecum: whether thofe cafes 
will appear hereafter, depends entirely upon my 
finding leifure to purfue the fubjeft of annuities in 
all thofe branches, over which Courts of Law and 
Ipquity have any jurifdiftion. However, as a work 
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of this fort ftill continues to be a defideratum in legal 
publications, I was unwilling to delay this pradical 
treatife till that event took place j more efpecially 
as the frequent difcuflion of this part of the fubjedt, 
and the ftrift^ hand Courts of Juftice hold over 

tranfaftions of this nature, makes it neceflary for the 
praAitioner to be very careful and exaft in adopting 
the interpretation which this ad has there received, 
becaufe the validity of every annuity within it, ab- 
{(^ufiety depends on a perfeft compliance with the 
(btemnities prefcribed thereby; and that too accord- 
ifig te thetupofmon of thofe Courts. 

This edition contains not only all the printed cafes 
up to Hilary Term, 36 Geo. 3, inclufive, but they are 
digefted and arranged together with feveral manu- 
fcript cafes, which till now were never publifhed j and 
many points are interfperfed, which do not appear in 
the printed reports of the fame cafes; perhaps becaufe 
they came incidentally only before the Courts: 
thofe cafes are diftinguilhed by the letters MSS. 
and were taken by myfelf or friends for the cxprefs 
purpofe to which they arc now applied. The fyb- 
je6t is alfo fomewhat newly arranged, and the 

Epitome 
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Epitome of the Praftice is rendered much more 
complete, ia as much as it now contains every thing 
neceflary to be known for the drawing andenregif- 
tering a nnemorial. The forms of memorials arc 
entifTsly new, but I have not added any precedents 
fdr the grams of annuities, with memorials adapted 
to themj becaufe my intention is, merely to facilitate 
the duty of the praftitioner, by enabling him to 
find in a fingle volume all the ufeful information to 
be derived from the cafes upon this ftatute; and- 1 
am not aware that any thing material is omitted : 
indeed ufeful information is all that can be expedcd 
from a work of this nature, which, excepting the 
methodical arrangement, and a few comments of 
my own, is a mere compilation and colleftion; 
however, if the cafes are digefted in a plain, ufeful, 
and intelligible manner, I hope that circumftance 
will not derogate from this publication ; for which, 
if any apology is neceflary, it may perhaps be 
thought a fufficient one, to add, that for want of 
a more general and accurate knowledge of the 
ufeful information contained in thofe cafes, it hap- 
pens in almoft every Term, that the Courts arc 
obliged to fct alide fome annuity deeds, although the 

contracts 
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contrafts between the parties may have been ftriftly 
fair and honourable, merely becaufc the memorials 
are not drawn and enrolled with that precifion and 
accuracy which this aft of parliament requires. 
So that in proportion as the inftances increafe, in 
which its reftriftjons are feen to operate, its utility 
is more univerfally acknowledged, and thofe re- 
ftriftions ought to be made more univcrfaDy 
known. 
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Addenda et CorriCenda. 

Page 4, laft line of the note, inftead of 46, infert 461. 

a», f(X/efflonB rezd/efflon. 

37, in margin, 5 line, for E, read C 

54, in margin, 2 line, for bond read point. 

SSi line 1 3, after tbat infert Court. 

lb. line ai, after that Mtrt the. 

57, after {a) put a full ftop, and then add, ** Inanfwer /♦ 
ivhicb.^* 

89, line I o, for there read which. 

U, line IX, dele in *u)hieh. 
loS, line z, after /oo>l^f^ add f^if. 
143, line 20, for they read it. 
192, line 5, for join r^Sid Joint. 

232, line 16, for have read or^^r. 
291, line 15, add the 2XXtx flrike. 
3169 line %f for ^»^/ read But. 
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INTRODUCTORY 

CHAPTER, 



AN annuity is a certain annual Aim of 
money granted to another in fee-fimple, 
fee-tail, for life, or years ; a rent-charge is 
the fame in that refpefti but differs materially 
as to the property which is liable to the pay- 
ment of it ; the former charges die perfon 
of the grantor only, whereas the latter ^vvi 
termini is a burden impofed upon, and ifluing 
out of lands : However, when both perfon 
and eftate are made liable, as they mod com* 
monly are, fuch a grant is then generally 
called an annuity. As the peculiar proper- 
ties of each have no connexion with this 
work, which is founded on a pofitive ftatute, 
prefcribing certain folemnities, requifite mere- 
ly to theyalidity of annuities, perhaps it can, 
in no cafe, be lefs neceffary to inveftigate the 
etymology of the two words, becaufe no light 
can pofllbly be derived to the fubjeft, but 
what tends to elucidate the conftruftion 
which that ftatute has received^ 

B The 



INTRODUCTORY CHAPTER. 

The praftice of purchafing annuities for 
lives at a certain price or premium^ inftead 
of advancing the fame fum on an ordinary 
loan, arifes ufoally from the inability of the 
borrower to give the lender a permanent 
fecurity for the return of the money borrow- 
ed, at any one period of time. He therefore 
iftipulates (in efFedl) to re-pay annually, 
during his life, fo^ie part of the money bor- 
rowed; together with ^gal intereft for fo 
much of the principal as annually remains 
unpaid, and an additional compenfation for 
the extraordinary hazard run, of lofing that 
principal intirely by the contingency of the 
borrower's death {a) ; all which confidera- 

- -- ■ — -^ ■ - » - ■ ^ ^ 

(a) From thii definition of Mr. juftlce Blaekftone*s 
2 Comm. 461. it might be inferred, that if the borrower 
lives long enough to repayi in that £»rm, the whole of the 
principal^ together with legal intereft, and a compenfation 
for the hazard run of lofing them all, that he would, from 
that moment, be difcharged from the future payment of 
the annuity ; but that is not fo, for the annuity continues 
payable till the borrower*s death, although the annual 
payments have amounted to the whole of the fum origin- 
ally borrowed, of the legal intereft, and of the additional 
fum by way of compenfation, and although all poffibillty 
of lofs is at an end,; neither can any relief be obtained in a 
Court of Equity on that account, as appears from Doiftor 
Collin's cifc cited in a.Bro. Ch. Ca, 176, where a bill was. 
filed, praying that the annuity might ceafci becanfe the 

party 



INTRODUCTORY GHAPTER. 

tions being calculated and blended together, 
will confticutcthejuft proportion or quantum 
of the annuity which ought to be granted. 
The real value of that contingency muft de- 
pend on the age^ conftitution, fituation, and 
conduft of the borrower j and therefore the 
price of fuch annuities cannot, without the 
utmoft difficulty, be reduced to any general 
rules. So that if, by the terms of the con- 
traft, the lender's principal is, bond fide (and 
not cc^ourably) put in jeopardy, no Inequality 
of price will make it an ufurious bargain {a) ; 



party had outlived the payment of principal and intereft, 
byt waa dtfiniiled* It appears to pLt^ that as foon as thtt 
principal is advanced, it is to be looked upon as funk, for 
if the 'borrower were to die immediately, it actually is fo » 
aad that dicrefore he only ftipulates (in eflfedt) to pay the 
leader legal lntereft». with an annual compe nfation for the 
lofs of tbc fum advanced, and fbr the hazard run of hif 
lofing by the borrower*s death, not only that interelt, but 
the fdtttre payment of that annual compenfation. 

[a) Cafes of this nature are to be found in Garth. 67. 
xWnr. 2S6« 3 Wilf. 390. I Atk. 30X. 342* I And. 
i%u Noy. 151. Cro. Eliz. 642. 741. i Brownl. 108. 
3 Keb. J04.' 2 Lev. 7. 4 Leon. »q8. 5 Co. 69. % And. 
15. Moor 397,-398. f Sid. 27. Comb. 125. i Shpw. 8. 
Cro. Jac. 567. I Lutw. 470. Cowp. 112. 671. 770. 
3 Tem Ref). 536. 2 Bl. 863. i Hawk. P. C. 247. 
iBulftr. 36.* Barnes a77. 3 Bac. Abr. 601. 691. Cro. 
Jac. 25*.' Fobl. Tr. Eq. %i%. 

B a though. 



INTRODUCTORY CHAPTER- 

though, under fome circumftanccs of im- 
poficion, it may be relieved againft in 
equity (j). 

To throw, however, fome check upon 
improvident tranfaftions of this kind, which 
arc ufually carried on with great privacy, 
and to provide againft the fraud and clrcum- 
vention of thofe, who are always too ready 
to take advantage of the neceifitieis of dif- 
trefled perfons defirous of taking up money 
upon annuities, the ilatute 17 G. 3. c. 26. 
(commonly called the Annuity Aft) has 
direfted, that upon the fale of any life an- 
nuity of more than the value of loLper annum 
(unlefs iecured on a fufHcient pledge of lands 
in fee-fimple or fee-tail, in pofTeffion at the 
time of the grant, of an annual value equal 
\ ' to the annuity or ftock in the public funds) 

the true conGderation (which fhall be in 
money only) fhall be fct forth and defcribed 



[a) For cafes which have been reh'eved againft in equity 
fee 2 P.Wms. 003. 3 P.Wms. 290. Mofeley 247. % Salk. 
449* Dougl. 450. Caf. Tenvp. Talbot 40. 1 Wilf. 130. 
% Vez« 281.422. 518. ftBro. Ch. Ca. 167. 179, n. 400* 

1 Vez, 155.503. Prec. Chan. 206. i Vern. 7^. 167. 239. 

2 Vern. 14. i P. Wms. 310. 3 Bro. Ch. Ca. 117. iVcz. 
Jan. 215. S. C. 2 Bl. Com. 46. 

in 



INTRODUCTORY CHAPTER; 

in the fecurity itfclf j and a memorial of the 
date of the fecurity, of the names of the par- 
ties, ceftui que trufts^ ceftui qui vies^ and wic- 
neiles> and of the confideration-moneyj ihall, 
within twenty days' of its execution^ be en- 
roUed in the Court of Chancery, elie the 
fecurity (hall be null and void ^ and in cafe 
of collufive practices refpe6ting the confident- 
don, the Court in which anyaftion is brought, 
orjudgnient obtained upon fuch collufive 
fecurity, may order the fame to be cancelled, 
and the judgment, if any, to be vacated : and 
in order to protefl: minors from the difficul- 
ties which the want of an immediate fupply. 
£-equently occafions, the fanle ftatute dire£b 
that all contracts for the purchafe of annuities 
from in&nts, fhall rem^n uttcriy void, and 
be incapable of confirmation after fuch in« 
fants arrive at the age of maturity : and 
makes theofieqce of procuring or fbliciting 
an in&nt ta grant any life annuity, or to 
promife or citherwife Engage to ratify it when 
he comes of age, an indii^etble mifdemeanor^ 
and puoifiiable by fine: or imprifonment : 
as it .does alfo the ofi^ce of taking more 
than los.fercent. for procuring money to 
be advanced on any life annuity. 

B3 By 



INTRODUCTORY CHAPTER. 

By thefe provifions the Legiflature has 
in a great meafure remedied the mifchievous 
effefts arifing from this mode of raifmg 
money ; and has guarded againft all coUu- 
five, and inequitable dealings in fuch tranf- 
aAions, as far as huriiari prudence can go ; 
and although feme few caies have been 
brougiit befolfe the different Courts at Weft- 
minfter, which have appeared to bear hard 
upon Individuals, yet if they were fct in op- 
pbficion to the benefit which the public in 
general have derived fi*om this a£t, the 
balance would be foetid Co be greatly in fevor 
<yf the latter: for Which reafon the Courts 
havcy in many inftances^ declared their uh* 
willingnefs to abridge the operation of this 
wife and politic -kW/ In determining thofe 
cafes, various qijrfiidhs haVe arifen upon the 
^Otiftrti6l;ibiiof matiy of th^ dau(e&in this^aft, 
and the intention df this Legiflature has been 
diftinftiy fhewn by the interpretation which 
fuch claufes have itceiv^. Many of thofe 
decffibtis are contcuMd ib this work, digefted 
and arranged after die particular clauf^s of 
the fiatute which guided the Courts in m^k« 
ingeach decifion, together with fome of the 
moft material arguments of Counfel^ butthofii 
of the different Judgps are reported at fuH 
length. 



Anno regni decimo^fepiinto 
GEORGII III. REGIS 



CAP. XXVI. 

An A£l for r^gifiering the Grants if Life Jn- 
nuiti€S\ and for the better ProteSion <f 
Infants again^fuch Grants. 

WHEREAS the pernicious prafKce of preamble 
raifing money by the fale of life 
annuities hath of late j^ars greatly increafed, 
and is much promoted by the fecrecy with 
which fuch tran(a£tions are conduced ; be 
it therefore enaded, by the King's moft ex- 
cellent Majefty, by and with the advice and 
confent of the Lords fpiritual and temporal, 
and Commons, in this prefent parliament 
aflembled, and by the authority of the fame^ 

Sect. l. "That a memorial of every deed, 
bond, inftrument, or other aflurance, whereby ioi dlSTbSndf 
any annuity or rent-charge fhall, from and after m^n^^^ 
the pairing of this aft, be granted for one or Sf/onll^cfe 
more life or lives, or for ai\jr term of years *^"^®° ^'^^''cof, 

B 4 or 



8 anno Witmi nectmo^feifttiito 

bcinroiiedin OF greater . cftatc, determinable on one or 

the court of " 

chancery; which morc life or Hves, Ihall within twenty days 

ihall contain the •' ^ 

fhc^'ani^s'^t- ^^ ^^^ execution of fuch deed, bond, inftru- 
Ihf coi^dJ^^ tnent, or .other afluranc^, be inrolled in the 
Ji?fc fver^'^fui high Court of Chanccry j and that every 
ttc ToM.^'' fuch memorial Ihall ijontain the day of the 

month, and the year, y/hen the deed, bond, 
inftrunient, or other affurance bears date, 
and the name of all the parties^ and for 
whom ariy of them are truftees, and of all 
the witneffesj and fhall fet forth the annual 
fum or fums to be paid, and the name of the 
perfon or perfons for whofe life or lives the 
annuity, is granted, and the confideration or 
confiderations of granting the fame : other- 
vyife every: fuch deed, bond, inftrument, or 
Other ^ur^nce, ihall be null and void, to all 
intents and purpofcs.' 



"• J., 



Bcforejudgment . , , 

(hall be entefed U.»' *l»i» "«i 



Sect. 1. And be it farther enafted 
^^f^^LT^,':^ by- |he;a^uthortty afdfefaid;; « That be- 
aKeHorl forc ' ahy ^ju^gm^ht -fli'ail^ be 'entered of 
S^afrcrcTy^' Tecord upQn . any warrant. of attorney for 
granted, recovcring or fecunhg the payment of any 

annuity or rent-cHargetha!thach already be^ 
granted for qne or more life or lives, or for 
any term of years or greater eftate determin- 
able upon on^ or more life or lives, and be- 
fore 



fore any execocion ihall be faed out; or ic^*: «nd before exe- 

^ , cution fhall be 

tion brouorht on any fuch ludgment already* fuea out, ^c. on 
entered, or on any deed, bond, inftrument, already eocered 

' -^ ' ' ' &c. a memorial 

Ob Other affurance alrcidy' ttecpfe.d for the 2i']i^;^j^"?* 
purposes aforefaid, a like memorial c^fjho .' , 1 
deed , bond, inftrument, . or other a0tirance> 
fhall be inrolled in the high G<>iirt of GhaiH 
eery; )and in cafe the party (hatt ntgleit .50 
inrol the&m^ any fuch judgrtieiit), excQUn 
tion, or proceeding in the aftion ref{>e(5tiv^)yy 
iiall be hull and void. '^ :r il/i 



'*' Sfe^i*. ,^, And be it further 'ctedWds'Sy" ah future derda 
Ate '^iutltiority ifdrefaici, ^ TKiV h'-'^ifbrf ing orannu"tVc8 
deed,mftfuAieftt,'6r6tW?r afi^^ ^'vifH^il confiJerIci"n?' 

by kfiy* annuity o)r n!nc'.ctiai*ge',^'fi&Hi '?ro of the partfet, 
aiiif after the^paflihg of this k^, be'gr'aiiti^/' i^ngZ 
or attempted to he ^rM^3i^ i!f^'''c6j^^ 
ti6n' really and bonlficfe ' (whiclt fhall be in 
niohev only) and alfothfe^rtalnS'dr fianies 
the perfOn or ^erfdns by >^anfi, ^nd 6A' 
whoJe behalf, thefald cinfikJ^ration;' 6r iny^ 
pkrtchcreofj (li'allbe idvanted, (hall befeP 
fy and truly fec-fJrth ihrf 'defcrrrbea Jfi "i^A^ 
at.lengthj and in cafe the^fame rtVallnotbe 
fiiliy and truly fet forth ^^nlJ delcribe^^ ev^ry • 
fuch deed, inftrument, or other aflurahtei . 

' (hall 



fhall be null and void to all intents and pur- 
pofes. 

«. 
If MT put of Sect. 4» And be it further enaftcd, 
ttVaaStec- '' That if any part of the confidcration fhaU 
no'tM ftaii SSt be returned to the perfon advancing the 

"be paid when /• • ' r i ^i /♦ i- 

due,&c. lame 5 or m cafe the confideration, or any 

part of it, is paid in notes, if any of the 
ndtes, with the privity and qpi&ht of the 
peHbn advancing the fame, ihall not be paid 
when due, or fhall be cancelled or defl:roye:4 
without being firft paid ; or if the confidera* 
. . tion, or any part of it, is paid in goods^ or 

if any part of the confideration is retained on 
pretence of anfwering; the future payments of 
the apnuity, or on any other pretence ; in all 
and every of the aforefaid cafes, it ihall and 
may be lawful for the perfon, by whom the 
annuity or rent«-charge is made payable, to 
apply to the Court . in which any a£tion is 
brought, for payipjent of the annuity, on 
judgment ei^tered^ ' ^y motion, to ftay pro- 
ceedings on the judgrpent or adion^ and if 
it ihall appear to the Court that fuch prac* 
tices as aforefaid, or any of them, have been 
Ike eourt may ufed, it fhall and nxay bci. lawful for the 
to be clnceiu^. Court to ordcr ]:he deed, bond,, inilrumentj^ 

Ice. 

or 



or other affuraince, to be cancelled, and the 
judgment, if any has been entered, to be va- 
cated. 

Sect.' 5. And be it further enaded, Direaiomre- 
*That a particular roll Ihall • bfc bmvidcd' l^toCtofm"'. 
and kept biy the clerks of the inroHmentt itt "^ ' 
ChtoCery,' or their deputy, on T^ich fuch - 
menidrialsfliall be entered, and thfat every 
ftieh memorial fhall be duly tnroUed in or- 
derof time, as the fame fhall be brought td^ 
the cffice; arid the faidclerksof the inroll^' 
ment^, or their deputy, fhall fpeeify Hi^ th« 
i611tiie certain day, hour, a!nd titttc on which 
fiifch metebrial is brought to th^J6ffice, and 
ffifill' graht' a certificate of the irtroUment 
fliei^^htn required; ahd that there fhall 
hi paid fcft the inroUment of Weiy (bch me^ 
ihOrikl the Turn of one fhillingi^^and no more; ThccicriLfTcct. 
te cafe the i^hie do hot eieeed'twb hundred 
word^i btit if fuchrhembHar iliiall exceed 
two ' hundred' wbrds, then after dt6' rate and 
prapbrtipn of fbc-penec for everjr 6nt Hiiii- 
dfcdybrd^, 'and' the like fees for cv^ry teW^ 

ficate and copy givdn; anci ihe fee of ond 
fhilling for every fearch in tiife' office, and 

nomorei 

Sect. 



J - . > 



All coBtraAs - » Sect. ^. Aqcl be it fuFthcrcna&cd by 
of annuities the authorirv aforefaid, ^^ That all contra£ts 

with any perfon /l ' i' r r • ' • / 

under %i yeart for thc purchafc 01 anv annuitv with any per- 
▼old. Ion being under the age ot twenty-one years, 

fh^ be and rems^in ucterly void, any- at- 

tennpt to confirm the famej after fuch perfoa 

ihall have attained the age of twenty-one 

wh^°iiu'J?S. years not withftanding : and that if any per- 

r/mirt' fpn fliaU, cither inperfon, b^ letter, agent, 

ty^ Ac!* ""'*'" or otherwife bowfoever, procure, engage, 

j(blicit, oralk i^ny perfon beiiijgund^r the age 
of fwenty-one yearsf, . to grape or attennpt ta 
grant' any -fruity or rent- charge, or to exe* 
cutp ;jny bi>pd^ deed, or other inftrum^nt^ 
for-^fecuring the ianpe ;. or ihalj, advance pr; 
procure, jot treat fpr any naoney to be ad vano- 
ed ^o anyperfoniunderthe ag^ of tw^njty-pjje 
ye^^sy upqn ,c;Qn(y eration of: any ^P^^ty or 
rent cbargej, . to , be Jecured . or grafted ' by 
fuch infant, aftethepr ftierihall have attain^ 
ed his or. Jji^rj^cpf twenjy-one, years i or 
ihall inducer .,f(;>licit or procure any infant. 
Upon any .^revy pr . tranfaftjon , fpr money 
advanced, pr to be,advanc€;4 tQ rpake oath,' 
pr give his or her word of hoopqr, or folcmn 
promife, that he or ihe wil] riot plead infan* 
cy, or make any other defence againft .thq 

demand 



eeotsii (ii. legist. Cap. 26. 13 

demand of any fuch annuity or rent-charge, 
or the repayment of the money advanced td 
him or her when under age; or that when 
he or (he comes of age, he or (he will con- 
firm or ratify,! or in any way fubflantiace fuch 
annuity or rent-charge ; every fuch perfon , 
fliallbc guilty of a milliemcanor, and being 
thereof lawfully convidted in any Court of 
AlTize, Oyer et Terminer, or General Gaol 
Delivery, Ihall and may be puniftied for the JdbJ^flSe ©?* 
feid offence by fine, imprifonment, or other J^nfonment, 
corporal punilhment as the court fhall think 
fit to award. 

Sect. 7. And be it enaAed by the au- soiicitori.rcri. 
thority aforefaid, " That all and every foli- JJlTaiit'JrV 
citors and folicitor, fcriveners and fcrivener, ^.fOTpmsr. 
brokers and broker, and other perfons or wnSSet J '*' 
perfon, who, from and after the pafBng of this 
ad, fhall afk, demand, accept, or receive, 
direftly or indireftly, any fum or fums of 
money, or any other kind of gratuity or re- 
ward, for the foliciting or procuring the loan, 
and for the brokerage of any money that 
IhaJl be adtually and bona fide advanced and 
paid as and for the price or confideration of 
any fuch annuity or rent-charge, over and 
above the fum often (hillings for every one 

hundred 
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hundred pounds fo aftually and bona fide 
advanced and paid, fhall be deemed and ad- 
judged guilty of a mifdenieanor j and being 
lawfully convifted of fuch offence in any 
Court of Affize, Oyer and Terniiner, or 
fliaii be pnniih. General Gwl Delivery,{hail and nnay for every 
imptrfonmcnt, ^^<^^ offcnce, be puniftied by fine and impri- 
^' fonnc>ent, or one of theni, at the difcretiqn of 

the courts and that the perfon or perfons 
who ftiall have paid or given any fum or 
fums of money, gratuity, or reward, fliall 
be deemed a competent witnefs or witneffes 
to prove the fame. 

Sect. 8. And be it further cnafted, 
to^^eh"^ " That nothing in this aft contained fhall ex- 
a^4ociiM)tfx- (end to any annuity or rent-charge given by 

will, or by marriage fettlemenr, or for the 
advancement of a child ; oor to any annuity 
pr rent-charge fecured upon lands of equal 
or greater annual value, whereof the grantor 
was feizdd in fee-fimple or in fee-tail, in 
poflfeffion at the time of the grant, or fecured 
by the aftual transfer of ftock in any of the 
public fundSt the dividends whereof are of 
equal or greater annual value than the faid 
annuity j nor to any voluntary annuity grant- 

5 ^d 
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ed without regard to pecuniary confidera* 
tion; nor to any annuity or rent-charge 
granted by any body-corporate, or under any 
authority or truft created by a& of parlia- 
ment ; nor to any annuity where the fum to 
be paid does not exceed ten pounds annually, 
unlefs there be more than one fuch lad men- 
tioned annuity from the fame grantor or 
grantors, to or in truft for the fame perfbn or 
peribns. 
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CHAP. I. 
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. SECT. I, 

' J5f^^ /i&^ Amuity A5t took EffeSi. 

-^ 6f^.] . Thefe words operate by legatt > 



-? jj 



relation from the firft day of the Seflion in 
which the Annuity Aft paffed, viz. 31ft 6f ^^ ; 
O^oier, 1776, and the Aft is confidered asv'j 
taking efFed from that day, and not from the :. 
day of its receiving the royal affent, which 
was not till feveral months afterwards* Ac- - 
cordingly the Court of King*s Bench held, 
that an annuity and the inllruments by which 
it was fecured were void, becaufc they were 
not enrolled within the time limited by the .i 
Aft, although fuch legal relation made it 
impoflible for the parties to comply with: * 
the requifmoa of the Aft. 

That 



Thftt was the cafe of Latkjs^ executrix^ ch. i. r. i. 
6?f. and Paiten s^nft Holmes^ where a mo- Lttiefc^^!^^ 
don was made in the Court of King's Bench ^^^^ 
for a rule to fet a(ide fomq annuity deeds, be* 
ctufe they were not r^iftered as the annuity ' 
ad directs. It appeared from 9I fpecial ftate* 
mcntof the cafe, that in January 1777, J. 
La^s the teftator and Patten agreed to give 
Holmes. 960/. fck an annuity of 120/. payable 
for his life; for fecuring which he executed 
an iixkntui^e tripardte, dated the 14th Janu- 
ary ^ 1777, and a bond and warrant of attor« 
ney of the fame date. On the X3th o( Au-^ 

rt** *777» P^^^ by a deed-poll afligned 
over his |xroportionable part of the annuity 
to J.JiMtlefs for a valuable confideration. 
By the Anoiaity A.£k it is ena&ed, that every 
iseiybmJLi ^c. whereby an annuity fhall be 
gran»i, after the pafling of the aft, fhall 
^hm twmty days after the execution thererf 
be enrolled in the Court of Chancery, in the 

nuumer in the &id ad mentioned, otherwiie 
every fiidi deed, bond, &c. fhall be null and 
totd. ThM aft did not receive the royal af- 
felt until May 1777, being near four months 
after tiif execution of the faid affurances : 
and th« ieflton in which die aft pafled com- 

C menced 



^, 



^^'^\ mtAcedon^hest&o(rO£l^er 1776, > No 

^memorial 6f ',any of ' the taffui'aoces for fe- 

, cufingthc inhuity, or of the feid tletid'* 

()oU of Ptf//0r was enrolled • in Chaneery 
' drttil the ift of Duemkgr ly^iy When nm- 
- morials of both wet« cur oiled No judg- 

ihenc had been . entered up by virtue of 
-^he fald warrant 6f attorney, iior any a^din 

or fait commenced on the l&id bond. The 
'-(qtteftlmi wafc, — Whether this anntritjr aiid 
"^-rfte Inftrumehts by which it wai fetbreH, 

were void? ^ '^ 

TheCounfel againft the rule argued, 

that if the ait operated by legal xel^on 

yfrom the firft day of the Scffion to, ci<^gr 

; intent and purpofe^ it wa& a fi&ion of J^r 

• that woukl in this inftaftce have the dBis& 

'■ df working the greateft injuftice, as 't&Q 

party would fuffer. for not having doiAe!,^ 

a& in purfuance of the ftatute, whkh :>tbe 

flatute did not require htm to do till 4t 

had become impofllble. He admitted the 

^neral principje of relation in A£t3 of 

Parliament to the firft day of i;bQ .3^)^i^ 

: in: which they are paiTedj a^ fiitiily rv^- 

tled in the cafe of the Attorney G$n^r*^\^ 

Panter 



0m iii^9iuimitt^9ft t«rtt (let. ' is 

^Mttt (4) bat &td that this cafe might be ch.i.f.i. 

tdiftingculhed from that^ becaufe in that cafe 

'^hr thing required by the Ad to be donc» 
howcffcr unjufty was (lofijbl^ at lend ; this 

oafe could not therefore be governed bjr 
diat deciiion. He sUfo cited the cafe of 
FciKbts V. Fanjbaw^ Tr. 1784, wi C B. where 
^ Court were of opinion (hat the words 
:^.^/ronn and after the palfing of this zQl^^ 
g^ve.its con^mencenient from the day of its 
^receiving the royal afient^ and not from the 
$rft day of the Seifion. 

-)3-.;.;-.r. ■ . — — ■ - • 

(«) Pantet's cafe arofc upon the 7 Geo. 3. c. 47, which 
tHkQedy'fhal a duty of 64/. fn the pound (faould be paid 
%Qa all rice exported out of the kingdoiB, which had 
• kn|i|i9lppitcdduty free: that sA did Aot jreceivc th^ 
loyal ^ent till 29th of JwUf 1 767 ; and the queftion wai^ 
Whether it attached upon fbch rice as had been exported 
taWeen the firft day of the Seflion, viz. i ith NcvemBerf 
'If66r sad the day on which the ad paflVd ? And the 
Hopfeofljorda held that it did. Dom. Proc. i77ai 6 

Seealfo4lnft. 25; Bro.Abr.Phrhi^. S^. Bro.Abr. 
K^iUoOf ^•43- I And. 295. Hob. in. Cro. Car. 
4a4. (il Sid. ^10. 1 Lev. 9s. Qoaiy. 4(5* i Ld. 



^^^I:!^. Per Curiam. — ^Thcfe arguments ' wde 

urged at die bar of the Houfe of Lords iii 
the czfb" of The ^^ttemey General and Pant&\ 
but the Hotjfc, by the unanimous opinion 
6fth& Judges, determined that the rule of 
law, that where no fpeciffc day is mention- 
ed in an aft of Parliament from which it is 
16 take e0ed, it Commences by legal relatidn 
irom the firlt day of tht Seftibn, had beeiji 
fo I6ng^ (etded that it could not be fhakehl 
in that cafe the aft of Parliament by which 
the duties were impofed, referred to anothei* 
aft of the fame Sefiion, which (it was coh^i. 
tended) took that cafe out of the gendr&l 
rule s but that argument alfo had no weig^. 
And it is to be remembered that the opinion 
of the Judges there was founded on pribl* 
determinations, by one of which the life of 
a pcrfon was aflTefted («). With rcfpeft fQ 



<^* ' " » ■ ' • i ' t 
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{a) The Gng againft Tlmrjcn. Indictment of murder ; 
and on a fpecial verdidt found at theAJJizei at Bury^ the cafe 
was thus,— In Hilary term 1659, a latitat iflued to arreft 
Thurfton returnable in Eajler term 1660, on which 011 the 
29tb of May he was arrefted by a warrant thereupon, and 
upon that avreft the bailiff was killed ; and afterwards 2(n 
adt of parliament was paiTcd for thi? confirmation of all^if* 

diciiil 



.J 



^argument u(ed in this cafe^ .that by this ob^i. jpr. 

conftrudtion, the > Annuity A& requires an 

|ia)poiilbility, it muft be obferved that the 

fi& only renders the thing which is daoe> 

vpid^^ unljcfs certain requifites be complied 

wUh. And the great hardlbip of this caft 

arifes out of fadts of which the Court can 

take no judicial notice; for though the day 

wkm this a£): received the royal afifent is 

jla^t^d in the cafe^ we can only know by n 

i^ferenpe to the (latute-book when the adt 

gdfledi and by that it appears to have palT- 

ed oa the 3 ift of OSober^ the firft day of the 

S^iQn. Rule abiblute. 



•«-t*i 



dicial proceedings^ which aA related to the firft day of the 
S^riiamenty wz. I5tb of ApriifitUh ^d the ibleqoeftioa 
firasjr^If by the relatioo of the aft, which made the pro* 
ceedings legal, and the arreft good (which elfe had been 
Vmdaiid without authority) this killiDg be murder ? And 
it was argued at the bar, by Keljngg for the King, and by 
Jones for the defendant : and Kelyngf faid, that by rela- 
tion iH the procefs is made good, for it fhall relate to the 
firft day of the Parliament; and Jones agreed that the adt 
rislit^d to the firft day of the Parliament, but not to fuch 
intent as to m^ke it murder ex poft faHo^ which was not 
fo when the fadt was done : The Court faid nothing. Bat 
^afterwards in Eafier term 16 Car. if the Reporter fays he 
n<!ard Tiurjion plead his 'pardon of this murder, whereby 
it feems as if the opinion of the Couirt was againft hi^« 
i£<ev;9t. Hil. i4andl5Car.2. B. R. 

C 3 So 



<».i.f.y» So in the cafe of Hopkins v. fVuU&j 



Hopkins ▼. where the annuity was granted in 1777, and 
Rep. 463. *'" tKe judgment w^s entered up before the 

Annuity A6k was paffed, but not till after 
the firft day of the Seflions, and a rule had 
been obtained, calling on the plaintiff to (hew 
caufe why the judgment ftiould not be fet 
afide on account of a defedl in the memori-* 
d J againft which it was obferved that the 
inhuity was granted before the adt pafled, 
but it was anfwered that the tranfaftion muft 
be confidered as fubfequent to the paflipg 
of the Annuity Adt, which had relation w 
the firfl: day of the Seflions 1 and the Court 
made the rule abfolute* 

Hiiw^whaUey, The fame point was decided by the 
66a."?* *^* fame Court in Hall v. fVhaUeyy //. 29 Geo. 3. 

on a rule to Ihew caufe why the judgment 
on a warrant of attorney for feeuring an 
Sinnuity to the plaintiff's teftator Ihould not 
be fet afide, &c. where there were feveral 
authorities cited {a) againft the rule, and 



(«) 12 Mod. 6S8. Hob. 87. Plow, 18. 109* bLcv. 
ji77» 2 Mod. 310. X Ld. Raym* 370. 

many 



mrmny others in (^ay fupport of it : but the 



^urt confidered the point as fuUy fettled 
mV (^) P^Uffer'j a^k, and made the rule ab^ 
<49liite {c). 



(a) 4^ lift. 2$. I Aad. 2^5. ( 9ro. P.C. ssh < 

I • , . I." 

(^) Ante 19. n. 

jAf}t 8"* '^ ** ^^y^ CDaifteiJ by 33 G«>. 3. >r, I3» Tb^t 

ue clerk o^ the Parliaments ihall indorfe on every ad 

^htck ^allpaf« after the 8th day of jlprilf i793» ittime- 

^Ulllclt After the title of fuch t^f tht day» monthi ^ud 

fcwr, ipdien the iame fitoU Imve pa0ed, «od i^9ll b^ye 

received the roy^l aiTent, and fuch indorfement (hall be 

fatten to be a part of fuch a^, and to be the date of its 

^mmeocexDeot, wherie 00 other oomoiicnceiiieiit ihftll &e 

tl^erciQ provided* 
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^i'/i/ are Jiuh Decdsy'Mck 4u- .m^i ^ k 

enrolled. 

17 G. 3. c.a6. C^tlA^ A memorial of roery deed;, iona^ in- 
""•'• ^ Pm^U «r ./^^ ^/«r«««, &c:] 1^ 

Hoodr. the cafe of Hoody.Burltottj where the quet 

% vcz. jnn. 19. tion was, whether the tranfadtion ought to be 
ih. ck. s'. c. confidered as the grant of an annuity, or wHe^ 
more it length ther it was merely a fale of certain dividends 

arifing from money in the fund$, becaqj(^e if 
it was the fornier, it was neceflary that the 
deed of aflignment ihould have been enrolled 
according to the ad. Lord Cominiifiooc^ 
iS,yrei2idy ** It is manifcftly theobj^ pj^ 
the a£t to comprehend all mtanner of inftruh 
ments calculated to fecure the paynricnt of aa 
annuity. Though the language is, '^ whereby^ 
an annuity fhall be granted," yet the qpo* 
ftru&ion ought to be, whereby it jQiall in.any 
manner be fecured to be paid i and thercr^ 
fore if the Court thinks this an inftruaientj. 
whereby an annuity is fecured to be pai(^ 
however it has been granted, all thole inftrur. 
men^ muft be withiq the adi:. or there is aa 
^ of it, I am of opinion,, that I aoi 
c^iged ,to hold this annuity within the ad; 

and 



■ » 






i %4- 



ATkd that there muft be a regular memorial cwMiac 
the terms ofthe^afb of ^11 the inftniments 
n/iiid^it 19 deemed. 




A warrant of attornw to enter up a jydff- 

*^cn^. is an inftrument which ought to be ft;t '" ' ' ; \yr.i 

*<Drth in the niemorial within the meaning of 

tijsdaijfc in the a<5t ; and the Courts will fet .atv^^t" 

5alidc a judgment entered on an annuity bond 'J- r V ♦ 

by yutue of fuch warrant of attorney, if it 'ir./fc' f^i 

is iipt reglftered, notwithftanding there is a "''^''i^o'^ 




'lai of the bond and judgment. 



h:illjj(jjr^^ done in the cafe of H&pkins affd HooWmt. 
WfcflS^i iiHlfere an annuity was granted, and ¥ 4 Temi Rq 
^^lerit was entered up on the bond fecuriftg . ' 
kj^&idt there was a memorial of the bond antt 
jftflgfriflilf; but not of the warrant of attorney j 
f^>NFhkfh defea: a rule was c^tained, calling 
Mtbe^pIaineiflTto fliew caufe, why the judg- 
mttit Aldtdd iiot be fet afide i ag^inft which; 
thetounfel who flie wed caufe, produced an 
sffidavit, dating, that the plaintiff never had 
rfife^Mrah^nt of attorney in his poffeflion, and 
riHrf^St %*8 originally delivered to the de- 
ftlfidimt^a? attdmejr, Who had lince* ablconded : 
ffe%llb%>ntended, that the judgment being 
f^ ojfliriithjgiiAWntent,' it -^as hot need- 
^^ fary 



c^.^^ &ry td iirfm the wwraot of attorney in tke 
memorial, -that being merely an auchocity 
for entering up the judgment, after which it 
yf2s fundus officio; and that the aft required 
the fevcral deeds, by ivhich an annuity ]b 
granted, to be enrolled merely for the purpofe 
of conveying information to the public of the 
real tranfaftlon between the parties, h\it &M 
a warrant of attorney, from the very nature 
df it, could convey no information whattver. 



LA 



In fupport of the rule it was argued, tha^ 
the warrant of attorney was an impoiftihii 
deed, becaufe it was the foundation o^ die^ 
judgment ; and in anfwer to the fad notyi 
fwom, "that the defendant's attorney had the 
warrant of attorney,'* that the plaintiflf Wm^ 
itU fhould have taken care to in&rt it in thfe 
memorial for his own feoirityi and thacncC 
having done fo, he ought to fuf&rfor his 
own negleft, ^^ 



.: .,iJ.' y%j 



Lord Kenyon, C. J* — If it had appeared 
that the warrant cf attorney had been loBi 
befcfre the^nregiltering of the meriSpri^^it 
might have varied the^ cafe-j but Ihkw that 
bnot Ai€wn^«ind th<(refofe4i0tj^ht.4o htm 

been 



hti : regiftered. For the meaimig of ^e ok. i. f. a. 
I^egiOftmre was> that every ioftrumeney bf 
which an aailuicy is ibcured, fhoukl be in^ 
fcrted in the memorial. The words of the 
t& are, tkeJ^ bond, inftrument^ cr stber af^ 
ptmiy and it is impoffible to fay that a 
WtfFHit of attorney does not fall within one 
ofdiefe. 



Bidkr J.^-*^The warrant of attorney muft 
have exifted at firft, and then it was incum- 
betit te the plaintiff to enrol it : its being 
bft'fince that time is no anlwer to this aft 
of parliament, fer Curiam^ the rule sd>ib- 
kite. 

So alio in anodier cafe where a warrant 
9f attorney had been given to confels a judg-^ 
Ment to fecure an annuity (together with 
Other fecurities) the Court of Common Pleas 
deter mi ned upon rfie authority of the fore- 
gomg decifion, that the memorial muft ftate 
the warrant x£ attorney as wdi as the other 
fircuntres, and this too, notwithftanding the 
fud|^eist a? entered up before the time for 
tcirofljng the ynemorial expires. Neither is 

^berc 4PX 4^^^^^ ^ ^ ^^^4?^ whedier 

the 



9< Sfll^NBAOt^OI^ 

ft 

attJi.x. «; lire rannuitif was granted, '^ ^and the wjrrmt of^ 
«ltaTney> given ^^?nf ai^ after the time' when 
the uftrtuity^ift pafled. 

DiYidfonik w Tiut was the cafe of Davidfm BffiDfk 
aH.Bi.12/ Lord Foky^ andothers> where it appeared 

that on the 4th of Feiruary^ I774> thcdcN 
fendants in confideration of 700/. paid .139 
them by the plaintiff, executed a bond to the 
plaintiff, in the penalty of 1400/. condition^ 
fpr the payment of an annuity of iQO/^ff . 
year to the plaintiff; and at the fan^ .tii;(^ 
a warrant of attorney was given to confels 
judgment, which was entered up as of Eafier 
term, 14 Geo. 3, On the 3 ift of Af^y, 178^ 
a memorial was enrolled in the Court* of 
Chancery, ftating the bond andjudgment> 
but taking no notice whatever of the warrant 
of attorney. In the year 1 7 86 an elegit iflue^ 
on the judgment, and a moiety of the de^ 
fendant's lands were delivered to the plain-^ 
tiff. A rule was granted in Trinity terjnrt; 
1791, to fhew caufe, why the judgment and 
all fubiequen^proceedings, together with the 
writ of elegit, fhould not be fct afide, on the 
ground that the warrant of attorney was^ not 
ilated in the memorial 
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^ TteCounftly wJBo fliewed xatiTe^ at^gueA^ oii^ii.t(^ 

tiiat'tbe onljr^deedMvhidi is required-fo lae 

fet forth in the memorial; is that by which 

the annuity is granted^ and that a warrant of 

ikicftifty Was ncft of that defctiptionyiWthing 

bihig^anted by It, as it was merely an^ait 

thbritjr' to enter ^ tip judgment: and that a4 

tfie'toanlaSidh happened before the annuity 

aft pafied/ it could hot occur to the parritt 

io^pttSii^t a mere ufdcfs inftrument, whei 

ft^^fp6fe for t<rhich it was given was an- 

^>^.?3!he Court took time to confider, when 
J^fdi IsHgbborougb^ Ch. J. in the term fol- 
IpWiQg declared, that the reafon for their 
^oI^MIg to pronoujacc their judgment wa$» 
jJuK H fimikr la) cafe was at that time de* (j^ Hopkini ▼. 
psiiding in the Court of King's Bench,, which 
T9f^ now deddedj and with which decifion 
thU Court fuUy concurred; and that they 
]BRer0:.c^ opinion, that the objcdtion made co 
^meiporial, in the prcfent cafe, was wcU 
£Min4ed> and not to be obviaeed. Rule ahir 
l^&e. • \. -../^ 

''ftiefSme point was decided bytlieCouit 
of Chancery, where a Vill was filed by the 



$0 wi^uttuu^iDmfip^ttc. 

Qb.i.i^*i. &me (a) partks> as ia (he foregoing cafe, 
M DaTidfoD r. piajring the Court to remove fucli thii^ ^Mt 
3Bro!c]i?c1l!' dC their w^.as would enable them to ti9«^ 
^^' tuace their kgal right, /aiad to affift them in 

obtainiag cHecutions upon feveral writs of 
Bhgit^ fued out of the Court of Cominon 
Pleas, upon judgments entered up upon 
bonds fecuring annuities by virtue of ieveraj 
warrants of attorney, which fecurities were 
fi(Ued to have been enroUed auordmg tsiaxVp 
but though the bonds were enrolled, the 
warrants of attorney to confeis judgonett: 
were not comprifed in the memorial > 

At the hearing of the caufe when aoob- 
jeftion was made to the memorial op that 
account, the Counfel for the plaintifF argued^ 
Firft, that it was not necelTary a memonal of 
the warrants of attorney ihould be enrolled » 
and Secondly, that if it wa^ necefiary, that 
the caufe might ftand over -, and a new mc* 
morial be enrolled compriling the warrams ; 
and cited feveral authorities where the Court 
had fuflfered caufes to ftand over for the 
purpofe of doing adts neccffary in order to 
the plaintiff's remedy. 2 Bro. Ch^ Ca# $0. 
620. iAtk. xa4#. 

I Lord 






^ hofd ^url&Wf Chaocdlar (during the ^Xfft 
Hgucainty and at iche cloTe of it) exprefied 
great doubt as to both die points^ He 
fcetmd to diii^j that whatever nrade a part 
of :the feturtty mtift be compriicd.in. tht 
meoional; and that as the judgment vnxA 
be founded on a warrant of attorney^ die 
jvafmnt of attorney ought to appear; ai, 
(«ba::to^i the Court could not gather that 
, diere was a warrant of attorney to fupporc 
the judgment. He {aid, all he could gather 
J&Mftthc jcafes was» that where the Court 
could ice there was a good jodgment, it 
Would not ftop without aiding that title by 
what h called an equitable ekgUy but he 
i)6i]ld not carry it higher than that; that dte 
mpiU^ feipuHs legem muft be fuch as to aflbre 
die Coorti that the cafe was fuch as it could 
be followed by a legal execution ; but that 
irtiere it appeared that the judgment could 
mm be firilowcd by a legal ekgiu tbe Court 
oMild not follow it by an equitable ek^^ 
Tk^y in this cafe^ he confidered the nK« 
ihoiial as necelTary to the judgment, and 
that if he was fatisfied that the warrant of 
Forney was not an alTurance^ yethelhould 
not be juftified in determining fo contrary to 

l.-;.v> ■ die 



3^ wdbattxtttt^VHm^Uc. 

,^;V|^ the opioibn of a (a) Court of Law, which 

had only held, that where the coofideration 
was expreffed in the bond^ it need not be fo 
in the warrant (^attorney, but mafl: be taken 
to have held that the warrant of attorney 
was an afllirance, as otherwife, diey would 

(I) Aait.^ have contradi&ed the third (^) fe£Uon of the 
a&. His Lordfhip exprefled more doubt 
on the fecond point. Whether he (hould not 
now permit the parties to enrol the feciai* 
ties, and by amending the bill, brii^dso 
matter upon record. He agreed, that as 
the matter now ftood, it amounted to a non-* 
fuit ; but as, fuppofing a proper memorial 
enrolled, the plaintiff's tide would be per- 
feft, he doubted whether he ihould not ad« 
mit them to fupply circumilances ancillary 
to the relief fought, or ihould put them to 
the filing a new bilL In the cafes put, no* 
diing new appeared upon the record. In that 
of a fpecific performance, if the party was 
able to make a tide at the time of the de- 
cree, the rime did not appear when he be- 
came able fo to do. So, in the ca((rof an 

(a) Hodges v. Money, 4 Term Rep. 500. Sherfon t. 
Oxlade, ibid. Sa4, and poft« 

undamped 



adWMiliitftAi.icMa^kiir ^Moldte l>o6rthtrai^*2 

mllMQllNl^yMiditlbrribe'haw ittoiiild be>t' 

b»Hilio£ii€)i)afisM%tttds' his.I:^rd(hip^decreed,^i' 

thdfsiiMrMN th^M be difmifled, the ptein^^t 

tifiisnflWK^^tig'Yeglftefad:!^ memoriais : - 
bd*t'lteyi»l^thtirt>ai;^ rv ' 

'^'g Oft tfii t! y yiiift rimierit gi ven ^ to fecirre ikn 
antilQty,^#rtst#^di«n]gh «i6 be only a collateFiil' 
ieoaftttjT'^yMdijr* a :thind; perfoit, as well as 
thoAiki^iliiiokdrbgiven by tite ^ 
&lfi^liiirfbk<^regiftercd under the anntikyia^tit 
othet^ifekht fttuttty will be void^ 'ic^wis fa - '■ 
dec«fcftiii*r<!afciof:i?^^ 9. HurJisjmhkh - Jfe^^xcrmRcp". 
was ao: jjftiQn of debt on bond, datcA:i yttu ^1^* 
Deqep^j^' I753. . Tba defendant. cra«cd 
oyer of the bond and the coiidttioa^wfibe.d0itter 
ij*«im:^'''^''n« D of 




of which (after recitiog^ that b^an indeoture 
bearing even <iate with the bond> T^ Redi 
and y. Fredfrkk, in GonfideratioA of 200L 
granted an apnnuity of 50A to die pUantiff 
during:die lives of the grai^ors^ and €4! she 
furvivor of them, and thac Ride and Frederick 
had aHb gtven a bond aod warraitf of attor^ 
to confefs jjiK^mei^ 09 it lor the pay*inent 
of the anouky ) waa ib/ the better ifecuHng 
of the annuity to- lh« pbintjif 5 he then 
pleaded, that no memorial of the fame writ* 
ii^ Qblig^ry> or (^ the kideixur^, bon4 w 
warrant of attorneyy 10 the condidon m^^ 
tioned,, was enrolled in Chancery within 
twenty days of the e^cution^ according to 
the diredion& of the annuity a£):» Hf aU<> 
pleadeU, that, no memorial of the bond in 
queftiQn> ^ containing the nanf)e$ of aU the 
witneffcs/'^ was enrolled, &c. To thpfe two 
pka& there was a general demurrer. The 
Couiife) ki fupport of the demurrer admitted> 
t^atiJ^this were a deed gtven by the grantx>r 
oftheaiiQuity,. it would be void,, becaufeic 
was not properly fe^flered under the annuity 
afb, hat attempted to diftinguiftt that cafe 
from the prefenii by obferving,^ that this 
was only a> collateral fecurity given by a 
5 . third 



lluid pcrfcm. That the iannuity a^ which J^^ 
requin^s a Tnemorial of thfe deeds by whieh 
an aoduicy is gr^mted^ vould be ladsfied by 
the regiftenng of the deeds made by the 
graoidr^. and that the t&, di^ not extend tQ 
deedft' bji which an anhuity isjbcured^tcr the 
grant of ifi» and that id this calb, the bond in 
qu^oa was given fomedme after the atinuity 
deids iil^ere figned : but it ^ppesired on the re- 
cord tjiat the bond bore «ven date with them; 

Per Curiam. Thi^ cdnftrudiott would 
tQtaUy repeal the wife prbvifions of that aft 
of pai'liamdnt, the objefb of which was to 
dilbloie tb thd public the whole of the an- 
mtity traniaftion^ and all the parties to it. 
This wiaa an inftruitient to iecure the pay* 
IMrit of the atmuityy and it flicHild have been 
ligiftered : iii many Cafts th6 deed of the 
fiitdty is the tnoft effeftive fc^urity. If we 
were to determine that fuch ati inftrumerit 
m the one in queftioin need hot be regiftered^ 
wherever ftaud was intended^ ibme nominal 
perfon would t)e brought forward as the 
oftenfibte party, and the real fcciirity wouM 
be concealed from the pubji? «y?. Judg- 
ment for the defendant. 

D 2 In 



cii.i.r.s. In the cafe of Dam on the demile of 

DaDndem.Doi- Dolman agabft Dolman, where by an indent 

man v.DolmaDi .« i i/v* ri -t**/Y* 

i.Termiup. ture between the lelTor of thephunaff, 
^^' H. ?(?/<?», and R. Griffith, an annuity was 

granted by the plaintiff to ^oten, to be iflViii^ 
out of the premifes of the plaintiff^ whidi 
were demifqd to Griffith for 99 years,, if the 
plaintiff fo long lived, in truft to p2^ Toftn 
his annuity j Mr. J.. Lawrence faid, ** It has 
been argued, that the deoaife to Griffiib is 
diftinft from the grant of the annuity to 
^oten, and that confequently no part of that 
dennife need be fet forth in the memorial ; 
but in that confifts the fallacy of the defen- 
dant's argument. If indeed l^oten's annuity 
has been granted by one deed, and the dc- 
mife to Griffith, fi^jed to that annuity, had 
been made by a fepisirate deed, it would not 
have been neceffary to regifter the latfier, 
b^caufe. that would not be a deed by which 
an annuity was /granted; but the grant to 
Griffith iq truft for Toten would, operate as 
the grant of an annuity, if there had been no 
grant in the preceding part of the deed. 
Griffith therefore was truftee for Toten. 

- ' Every tJeed of affignment of any part of 
an annuit;^ already granted and enrolled, muft 

be 



^ ettsit to tie entollen., 37 

be regiftered according to the requifites pre- ch. i.r. a. 
Icribed by this a£l:> each afTignment being in 
that rcfpeft confidered as a frefh grant ; ac- 
cordingly where there was an application to 
die Court of Chancery refpefting the validity 
of federal ftich aflignments, that Court de- 
creed them to be v6id, becaufc they were, 
not properly regiftered. 

That was the cafe of the Duke o^BoUtm Duke of Boiton 

. ▼. Williams, % 

agamlt Pf^illiamsy where an eftate was charged ^g:^J J,°; U ^' 
with tJic payment of an annuity of 300/. for *97. s, e. 
the feparate ufe of Mrs. IViUiams^ who had 
alfigned parts of it to Crefwell and Sampfmi 
andiipon a bill filed in the Court of Chancery 
by the prefent Duke of "Bolttm^ to know to 
wiiom the arrears of the annuity granted by 
d^ latJe Duke were to be paid, as they had 
been wilii-lield oh account of a difpute 
amongft the reprefentatives' df the affigtlees 
and Mrs* Williams^ objeftions were taken to 
the afiignments on account of their not be- 
ing properly regiftered j when the Counfel 
argued, that they were the aflignments of 
parts of an exifting annuity, and were there- 
fore materially different from the grant of 
an annuity \ that the afl of parliament only 

D 3 applied 
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ci^ I. f. 1. applied to frefli annuities, and nevtr h^ 
been held to extend to aflignments. 

The caufe came firft to be heard before 
IjordTburloWywho ai firft expreflM great doubt 
upon the point ; but in Majf 179s, his Lord* 
Slip declared that the deeds under wluch the 
reprefentatives of the aifignees claimed were 
void for the want of the enrolment of proper 
noenfiorials thereof, and i^n a re^hearing 
pf the caufe in Jims 17 93, Lord Lougbiarou^h^ 
CImncellori affirmed that decree, faying ^ Is 
not the afligpment a deed whereby an arniuir 
ty is granted for one or more lives ? '' 

So the aflignroent of any annuity granted 
before the a£b pafTed, muft be regiftered be*> 
fore the aflignee can take any ftep upon itjt 
if fuch afiignment exifts when the memprial: 
pf the original fecurities is enrolled. 

Grant ▼. Foley, That point was dccidtd by the Court of 

Tr 23 G 3 ^ 

c/b.mss.' Common Pleas, in the cafe of Grant and Foky, 

the fafts of which were as follows :— On the 
15th of September, 1773, John Grant purchaf- 
cd an annuity of loo/. per annum of Thomas 
and Edward Foley, for the fum of 700/. and 
for fccuring the fame, the faid Thomas and 

Edward 



fiAtenf gave a bond in tfoe ptttAl firm of Ch^. f^^ 
f40ofc colidirioned fortte paymcht of loof/. 
to Gn^Tfy his execators^ adbninii^atars^ or 
affig^ by four qcmrterly payments^ during 
thtf joint lives c^thc faid EJwardtiA Ttmis^ 
ahd the life of the (uivivor c^tbeni, and alfo 
a pTOpordonable part of tbe bft quarceriy 
payment of the faid annuity^ up to (he day 
of the deceafe of the faid Tbmas and J&/* 
ward, and the dece^ of the furvlvor ; and 
on the £innie day they executed a warrant of 
attorney to confeis judgment on the bond in 
Ae Court of CmmcH Pleas, by vh^cue where- 
of a judgment was foon afterwards entered 
up in that Court. Alfo in May, 1774^ 
Crimt purchafed a ibcond annuity of 100/. 
of the faid EdwarJ and Tbcmas, for the Eke 
confidferation as the former one, ahd iecured 
by a like bond and warrant of attorney^ in 
the fame manner and with the Ikme condi« 
don as the bond fecuring the former annui^, 
and a j^udgment was alio entered up in the 
fame Court on this fecond bond, at the luit 
of Grants One year and a halPs annuity, 
which was due on the firft bond^ and alio 
half a year's annuity due on the fecond bond» 
had been paid to Grant. By two indentgreb 

D4 of 




wi^ ace fttc& Deeiut, &c. 

of al&gnncientj, bearing date the 4th of Mt^, 
V/T&i Grant transfenred the two feveral 
bpnds and. judgments, and the two feveral 
apijiuities thereby fecured, to Roberl Dallas, 
whpon-the i6thof0^ohr^ 178 8> enrolled 
t}>Q abpv6 bonds, c»^ J and no other. pay- 
ments, being made on the two feveral anmii- 
txtSy Dallas in Michaelmas Term, 1788, rcr 
vived the above judgments, by fcire facias^ 
in the- name of Granny and about Match, 
>779j. caufed two feveral writs qi fieri facias 
to be iiffuf4 out frqm the Court of Common 
^ieas upon the two judgments entered,., cm 
die annuity, bonds, one of which writs was 
indqrfcd to levy 1225/. and the other 1175/. 
bi^Iid^s fees, and were both delivered to the 
^Ife^riff iff MiddlefeXy who by his bailifis en- 
tered the houfe of one John Maule, let to 
Mr. Edward Foley, ready furnilhed, in Port-' 
l^nd Place, and therein feized, and fold the 
goods and furniture belonging to Mauk, 
who commenced an aftion of trover in B. R. 
againli the Sheriff and Grant. In Eafter 
Term, 1780, Dallas, who claimed the bcnc-^ 
ficial intereft of. the money levied, filed his 
bill in thf? Court of Exchequer, thereby 
praying a difcovcry of Jlf^/^/j?V right and, title 
■ ■ " ■ ' to 
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to the goods> and for an injundion to ftay cb. i. r. a. 
proceedings at law for the recovery of the 
goods levied^ which was obtained. After 
Maule had put in his anfwer^ and before the 
proceedings in the Court of Exchequer were 
at an end, Maule, fuppofmg there was ibme 
defe& in the regiftering the two annuities^ 
caufed the office to be fearched in June^ 
17829 when he found that the memorial of 
the firit annuity which had been afligned by 
Grant to Dallas was as follows :— " A me- 
morial of a bond executed by Thomas and 
Edward Foley to John Grants dated 15th 
September, 1773, in 1400A conditioned for 
the payment of an annuity of 100/. a year:" 
it fiated alfo the conQderation and the wit« 
nefleSy but there was no mention of the 
warrant of attorney, or the manner in which 
the conlideration was paid, or of the affign- 
mtiitxo Dallas^ There was alike memo<* 
rial alfo of the other annuity bond, dated 
9thof A&y, 1774. 

In 3rwi/y Term, 1782, upon the affida- 
vit of the fads, Maule obtained a rule in the 
Court of Common Pleas for Grants Dallas^ 
'and the defendants^ in the adion of trovcp 

brought 
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dk^htjt.^ brought by Afoifk, to fhew csiufc why the 
writ of jeri facias iffued and executed, fhould 
not be fet afide v^ith cofts, upoh the ground 
that the annuities on which the judgtnents 
were entered, were not properly regifteredi 
in as much as the warrant of attorney was 
omitted, and no notice taken of the aflSgn- 
ment from Gram to Dallas. 

Tfie Counfel againft the rule afgued that 
die Annuity Aft tfid not extend to; or Rmit 
jwy time for the rcgiftering of a bonS fide 
ifl^rtientof ah annuity, however it might, 
if it was intended to be affigied at the time 
of the grant, but required orily that the af- 
foranceij by which it was firft granted fliould 
lie enrolled ; attd that as the warrant of at- 
torney was quite ufclels after the judgment 
i*as entered^ that it was not niiceffary to in- 
fer! it in the memorial. But that if the 
memorial was defe(i?tivc, the application was 
too late, and the Court were not bound to 
fet afide the fecurities, and give fummary 
relief; and that if the tranfaftion was void, 
the party had an aftion, in which the matter 
tp^ be %ecially ftated> and more foUy 
^cufled^ 

Lord 



tilt (RtStt to Iff f lltOllMl^ 43 

Lord Lougbhorougb^ Ch. J. faid,— As to $^^}*^\ 
the ftimmary mode of relief and the laches 
on the part of Maule in not applying fooner, 
it is not pofitively charged that MauU knew 
the memorials were irregular j it is only 
grounded on inference. He is no party to 
the injunftion bill filed in the name of Dallas 
in the year 1780; that leads him to enquire 
whether Dallas's claims are properly found- 
ed ; and if he had known it at an earlier pe- 
rlodj I doubt whether the Court could refujic 
his application. Where there is any dcfeft 
in regiftering the memorial^ the ftatute de.« 
Clares the proceeding null and void, fo that 
the Court is doing no favor ; therefore with 
refpeft: to any other mode of enquiry, the 
only queftioQ is, whether the memorial is 
regular or not. And as to the firft objedioot 
that the warrant of attorney is not rcigiftered, 
it is not now neceilary to give any opinion 
on that point {a)i but with refpe6t xq vide ante sj. 
the aflignment not being regiftered, at the 
time of the enrollment Grant was only a 
truftee, and Dallas was the party who had 
the beneficial intereft in the annuity. The 
ftatute req^uilres, diat whenever any ftep is to 
be taken refpefting an annuity granted be- 
fore 
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p.T..f.K fore the aft paffed, an enrollment muft he 

made like to the memorial, which muft be 
made at the making -a new grant, that is^ 
the ftate of the parties as they are at the time 
of the enrolment. That not having been done 
here, the confequence is, both the executions 
muft be fet afide. Per Curiam, Rule abfolute. 

Upon an application to the Court of 
King^s Bench, for a rule to fhew caufe why 
the annuity deeds in the cafe which imme- 
diately follows, fhould not be delivered up to 
be cancelled, and all proceedings thereon (et 
afide, becaufe the aflignment of the annuity 
was not reglftered as the aft requires, the 
Counfel, who applied for the rule, faid he 
relied upon the audiority of the foregoing calc 
oi Grant v. Foliyi and Mr. J. Groje, who was 
Counfel in that caufe, faid, that was a cafe in 
which the aflignment exifted at the time of 
the enrollment of the firft deeds, and that 
that was the reafon of the decifion. 

So it feems now quite fettled, that the 
aflignee of an annuity which was properly 
enrolled when it was firft granted, need not 
enroll afrefh for the fake of inferring his 

deed 
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deed, in the 'memorial, before he proceeds ch. i. r. %. 

againft the grantor ; as the Court of King's "^ "^-^ 
fiencb; after taking time to con(kler, held the 
a6: was. fully complied with by regiftering a 

Hiemorial of the original fecurities. 

• * • • 

'Thattjiicftion arofe in the cafe of Bromley BromieT ▼. 
r.Greaibead, which was an application to SraaTBfiu 
the Court of King's Bench for a rule to * 
fliew caufe why the annuity deeds fhould riot 
be fct aGde, and all further proceedings 
thereon ibid, becaufe (amongfl: other rea- 
fbns)*theafrignmcnts of the annuities were 
not ftaced in the memorials. The fads of 
that cafe were as follows : — On the rath t)f 
January^ 1787, Robert AnthoY^ Bromley m 
confidenition of 150/. granted to WilUain 
Goli^Hy an annuity of 25/. and on the sStk 
of ApiU in the fame year, he granted a like 
annuity of 25/. for a like confideration of 
150/. to Wifiiam Prota : fome time after- 
wards Bromley fold another annuity of 50/. 
per annum to Samuel Greathead in confiderai^ 
tion#of 300/. and being willing that Greau 
head (hould be the only annuitant, he bought 
up the two former annuities oC 25L each, 
and on the 16th of M^, 1788, Goligbtly and 

Prout 




hi: .. •' 



/r 



J^rm fxif^t^d the 4ee^ ^ ftflignnaenti 
which ti^^r^forrdd i^eir annuitiea to Samud 
Qireatbea^^hf^ p^id ^<i>o^ as the tioqfidei^ 
1^0^ of the two }^ anoliitiesi suUl was tbea 
poffeffed . (rf" an Mftuity to the atnouot of 
tool, due from Bromley. The memorial of 
this annuity takes no notice of the ai^qment 
\fy Gdigbtly and Praut to Samutl Gr€a^a4* 
About Apr Hi 179^1 Samuel Gre^tbead ?JSif^ 
ed the faid annuity of looL unto STi^^xM^ 
PeacQcky who iflued out of the Court qf 
King's Bench a writ of fieri facias againft 
Bromley for 1200/. debt; there was 00 me- 
morial of this aifignment, and the queftion 
was/ Whether it was neceffary that the affig^ 
nee of an annuity well enrolled at firftj mufi: 
pew enrol in order to Iniert his deed in the 
memorial before he can adl againil the 
grantor? 

The Counftl applying for the rule coa- 
tended, that although the original gr^t was 
properly rcgiftered, it was neceflary %o enrol 
afrefti before any ftep could be t^keri by the 
afiignee, and faid that he relied on the cafe 
ei Grant v. Foley, ante 38» But the Court 
intimated a very clear opinion that there 

was 



was no nec^EUy for a fccond enrolment in . ch. i. f. ». 
that cafe; and Lord Kenyan^ Ch. J. upon 
granting the rule, faid, he thought neither; 
the words or the f^nrit of the ad required it* 

The point was admitted fome few days af- 
ter \xf the famf; CounieljWhoitaiflinCourtj that 
he had found a cafe where the fame point had 
been decided, and feeing the opinion of the 
Court/ he abandoned that part of his rule ; 
when the Court feeaied to retain their former 
opinion^ 



So in the cafe of Dixon v. Birch and Tyte^ ^j,^^ ^. b,^ 
where a rule was granted to Ihcw caufe*' *"•"•**• 3®' 
why an indenture, bond, and warrant ot 
attorney entered into to fecure an annuity,' 
Ihould not be given up to be cancelled, aqd 
the money levied under an execution ftaid in 
the hands of the (heriff. The fads were 
fimply thefe j Birch granted the annuity to 
Dixon, Tyle joining as a fecurity, Dixon af- 
iigned the whole of it to Couftns, and the 
execution iffued in the name of Dixon: there, 
was a memorial of the original indenture, 
bond, and warrant, but none of the aflign- 
ment from Dixon to Coujins^ on the oniiffion 

of 
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of which, the application to the Court was 
founded. Biit after the argument, the Court 
held, that as there was a memorial of the 
original fecurities enrolled, the objeft of the - 
ftatute, which was the proteftion of the 
grantor, was folly complied with, and it was 
not neceffary to enroll the aflignment. Rule 
difcharged. 

But where a bond and a warrant of attor- 
ney to confefs judgment were given to fecure 
an annuity, although the judgment was en- 
tered up before the bond and warrant of 
' attorney were regiftered, the Court of Kilig's 
Bencliheld, that the judgment was notfuch 
an affurance as muft be inferted in the nie- 
morial, becaufe the annuity aft was complied 
with by regiftering the bond and warrant of 
attorney, which were the fecurities given by 
the parties, and which the grantee relied On 
when the contradt for the annuity was 
made. 

However, if the judgment actually en- 
tered up had been the on^-y fecurity, the lame 
Court intimated that in fuch cafe it would 
have come within the provifions of the aft* 

Thofc 
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Thofe points appear in the cafe ofSber- ^ chJ.^i. ^ 
fon againfl: O^lade* where the defendant hav- sherfon v. ox- 

•^ ^ lade, 4 Term 

ing given the plaintiff a bond and warrant Rep. 8*4. 
of attorney to confefs a judgment for fecur- 
ing an annuity, and the latter had entered 
up judgment, but did not infert that judg- 
iifient in the memorial ; on which ground a 
rule was obtained to (hew caufe why the 
judgment, and the execution thereon, fhould 
not be fet afide ; and the Counfcl, who 
fticwed caufe, contended that the judgment 
was fuch an affurance as ought to have been 
regiftercd. But, 

Per O/W^^.— This is not one of the 
affurances which the Legiflature intended 
fcould be enrolled. The contraft for 
the annuity was made by giving the bond 
and warrant of attorney to enter up judg- 
n^cnt. Thofe were the fecurities on which 
the party relied ; and the aft is complied 
with by regiftering all the fecurities given 
'^y the parties. This will fufficiendy an- 
swer the purpofe of notoriety j for every 
perfon may fee, by^ referring to the me- 
n^orial, that the plaintiff was at liberty to 
enter up judgment whenever he pleafed. 
K the memorial had been made imme- 

E . diately 
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cb^i-^3- diately after the execution of the bond and 
warrant of attorney, the jtkdgnicnt could 
not have been inferted in it. Then, whe- 
ther a matter fhall, or (ball not, be re- 
giflered cannot depend on an a£t which 
is to be done afterwards* If indeed the 
only Security had been a judgment a£fca- 
ally entered up, perhaps it would have 
come within the provifions of the A£t: 
but the afTurances of this annuity were the 
bond and warrant of attorney. Rule di£» 
charged. 



17 G. 3. c.a6, 
aote 9. 



SECT. III. 

Of the EnroJmettt of the Date of the Deeds. . 

And that every fucb memorial Jhall contmn 
^^ the day of the months and the year ^ when 
the deed^ l£c. bears daie^ fc?^.] The memo- 
rial of every inftrument, by which an annu- 
ity is fecured, muft contain the refpedtivc 
date of each inftrument, otherwifc the fecu- 
rity will be void. 

PaSkSSft^Hii. That point was fettled in the cafe of 
HcnJi. 13; * Downes againft P/arkhurfty where the Court 

of 




df Cbrtithoh Picas fet afide a judgrrttftt t6 
ftttlre an aHnuity, becaufe tht dat:e of the 
V^ithht of Attorney Was lidt ftafed in the 
rhefndriai, ^s Well as thd date of the judgment* 

Butlihe Court of Kirig*s SeHch ait fald 

t 

to hare decided, that where there were 
feveral deeds gi^reh to fecure ah annuity, 
and the memorial contained the date of 
Ibmc of them only, futh defeft, in refpeft 
to thofe which omitted to ftate the date, 
did not vitiate thofei of which the date was 
truly recited therein j becaufe they thought 
the words of the aft were confined to the par-^ 
ticular deeds which do not recite their refpec- 
tive daces. 

Thus where a bond and warrant of at- 
torney to confefs judgment thereon were given 
to fecure an annuity, and the date of the latter 
Was not fet forth in the memorial, that 
Court is reported to have fet afide the war- 
rant of attorney only. 

As appears from the cafe ex parte Cbejier, ExpartcCheftw 

^ * ^t n 1 . • - 4 Term Rep. 

^^vnere Cbejter granted an annuity to one Alltfon, 694. 
'VvhiCh was fecured by a deed of aflignment, 
^ bdhd, and a warrant of attorney to confefs 
^iCidgrtlcnt. No action was brought on the 

E 2 bond, 
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bond^ nor was any judgment entered up un- 
der the warrant of attorney: but on the 
ground that the date of the warrant of attor- 
ney was not inlerted in the memorial, a rule 
bad been obtained from the Court of King'^ 
Bench^ calling on JUifon to ihew caule why 
the deeds fhould not be fct afide On account 
of that defeft in the memorial 

The Counfel who fliewcd caule^ iaM, 
that the warrant of attorney only ought to be 
iet afide, as the words of the a6t were con* 
fined to the particular deed which was not 
truly let forth in the memorial, and that the 
Court had already decided that point in the 
cafe of WiUg v. IVbeeler. Tr. 31. G. 3. 
B. R. 

^e Court yitxt of this opinion ; ohferv- 
ing that the word ^^fucb^ in the Annuity 
A6t confined the operation of that claufe to 
the particular deed which was not truly re- 
cited in the memorial, and made the rule 
abfolute as to the warrant of attorney only. 



However, that cafe has been impeached, 

and a different conftrudbion is received, for 

it was lately decided in the Court of Chan- 

f') J^e Dnkc eery (a\ that a memorial defedive as to the 

of Bolton ▼. . ^ ' 

date 
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^3ate of any of the fecurities, vitiates the Ch.i.f.3. 
"^hole tranfaftion : Thus, where the memo- wiiHams ct ii. 

Trial of an annuity fecured by a deed of af- tiJ,\ vei*' 
lignment, a bond, and warrant of attorney, s? c/^^' 
to confeis judgment thereon, omitted to date 
Che dates of the bond and warrant of attor-^ 
ncy. Lord Loughborough, Chancellor, held 
all the fecurities void ; and in giving judg- 
ment, his Lordftiip faid, ** It has been faid, 
that the Court of King's Bench had fuppof- 
ed that if there is a defedt in one inftrument, 
that will make only that particular defeftive 
inftniment void, but that all the others 
mi^t be ufed. The quotations from the 
Court of King's Bench turn out here jufl: 
"as they ufed in the Court of Common Pleas : 
tiiey never ftand an enquiry from the Court 
Stfelf ; I am now informed that no fuch idea 
was entertained by that Court. The courts 
of common law, which will upon their gene- 
ral jurildiftion ente;- into the validity of the 
warrant of attorney or judgment upon mo- 
tion, in the particular application under the 
jaft, will only fet afide the judgment, or exer 
cution, or vacate the warrant of attorney -, 
but the jurifdidtion does not extend to order- 
ing the bond to be delivered up ; and if ever 
done, it has been done iHadverteritly." The 

E3 firft 




firft claufe of the ftatutc, k that wh jclj diregin^S 
that a memorial fhall be enrolled of eve r^^ 
dped, bond, inftrument, or other ^ffxj^mp^:^ 
by which any annuity fhall be graqted. I 
IS difficult to put it in more expre& terms 
than that it (hall contain them. All the difr— 
ferent parts, the bond, warrant of at(orney^ 
(a) See aifo the the hond from tl>e furety (a) all make but ope 
dl:dd^danie33. #irance ; the objea is, thftt dip a^irance^ 

^d all the component parts, (hall be &t 
forth; therefore the expreffion i^ vfoj 
clearly enough ; and a memorial th^t <]pff$ 
not contain every deed, bond, ijiftrnf^efi^ 
or other aflurance, is nqt v^lid wif h|a th|^ 
^ft. 1 1 proceeds to fay, that other wi|e f very 
fuch deed, bond, inftrument, pr other a^Tur- 
ance, by which an annuity is grapt^d^ fhall 
be null and void to all inten(;s ^nd purppfi^ 
The word ^^Juch*^ means cyery ong by 
which an annuity is granted, and can refer (9 
nothing elfe. The other conftriiAiop Mfil} 
hot agree with either the common, l?gaj, oy 
ft rift grammatical fenfe of the words. Qpr 
on that conftruftion, for "^^ry" you muft: 
fubftitute " eacb.^^ They are not to be taken 
Jingulatim^ but coUedtively ; ^nd othervjfiip 
the a^ would be defeated. Suppq^ the ^7 
fiir^pce was bon^^ warrant, ^d jud^rpei^t^ 

and 



t^e K>m of tlie Deeti0. ss 

and the bond was defeftively fet forth, ihall c^- 1- f- s. 
you fay the bond is bad, but the judgment * 
good, and ought to be executed without the 
bond to fupport it ? Suppofe it had been 
i^ney in the funds, and that* the bond was 
defeftive, would you fay that was void, but 
the demile was to ftand ? The plea to any 
of thefe inftruments would be, that the me* 
moriai was not good to the whole 5 and 
though the Court will not proceed further 
than the application requires, yet there is no 
doubt in that or any other ^ that the confequences 
rftbe defeS affeSs all the parts of the tranfac- 
tian^ hecaufe all are to be taken together y and 
iormoi be/evered/o 0s to give effe£l to one.*' 

The fa^me point was decided in Hopkins 
againft ff^aller {a) where a judgment confeffed (a) 4 Term 
op a bond, was fet afide, becaufe the warrant ^^'/* ^' 
of attorney was not regiftered as well as the 
bond and judgment, upon the ground th^t 
whole tranfadtion was vitiated by the omijf- 
fion. So in the cafe of David/on v. Foley (^) ^b) » Hen. bi.iz 
and in Hedges againft Money ai>d Bailey (^) u) 4 Term 
the Court held, th^t where there ^re fcveral ^"^^ ^^' 
<}eeds fecuring die fame annuity, they afe to 
be coiifidered as conftituting only one of-, 
furanet; confequently, if ^ny part qf that 

E 4 affurance 
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is^ dctifdive, the whole tranfa£bi< 
i««ftv'4il :u che ground. But in the cafe 
^I'-rr ^ d|punft Hardinge (^) where one ai 
.^*y wii incendcd to be fubftituted for tw 
.»^i^ oucs which had been before grantt 
J, ^%M^i\ chc lame perfon was entitled, on ^ 
*^^ .^«^^iH»ent, and the other by a fubfequem- 
^»4U<ft 4ihl the confideration of the laft grantri 
.^a*ct» cvofifted of the two former annuities,,^ 
%%4«. ihH properly fet forth in the memorial^ 
1,smU KimyoH Ch. J. faid, " As the an— ^ 
wiVf Iccured by the bond, may, from th^ 
liioiuier in which it is there regiftered, b^ 
JitKrrtnt from the two feveral annuities men-- 
u<^Md in the deed-poll, this laft judgment 
gii the bond cannot be fupported, biit this 
^iU leave the other fecurities (till in force." 

However, in Hart againft Lovelace(t)vfhcrc 
^ * ' the dates of the bond and warrant of attor- 

hcy were omitted, the Counfel argued 
that as the memorial referred to the bond 
and warrant of attorney as being particularly 
and rcfpeftively fet forth in the faid indenture 
therein referred to, by reference to which 
ic would appear what were the dates of 
ihofc inftruments, and therefore that the 
maxim of law applied, id certum eft quad 

cerium 
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cerium reddi poteji : But that, at any rate, ch. i. r. 3.^ 

if the bond and warrant of attorney were 

voidable for this omiffion, that would not 

aflfea the validity of the indenture : and that 

this was a vexata queftioy as appeared from 

the fcveral determinations o( ex parte Cbefier 

oa the one hand, and the Duke of Bolton v. 

J^iMams on the other {a) Lord Kenyon Ch, J. («) ante 53, ;3» 

Wd, ** 1 am not prepared to fay whether 

or not all the inftruments given to fecurc 

an annuity muft be fet afide merely becaufe 

one only is not properly rcgiftered^ The 

cafes on this fubjedt are not reconciieable j 

but in the lateft of them. Lord Loughbo- 

T(^ugby who drew the annuity ail", decided 

ia the Court of Chancery, that if any one of 

the d^ed$ conftituting the affurancc for the 

annuity was not properly enrolled, all the 

ipftruments were void. We are not called 

vpon now to determine that point : but the 

ftrong inclination of my opinion is, that any 

"rfeft in the memorial of one of the deeds, 

Vill vitiate the whole affurance." 






SECT. IV. 
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Cf the fime allowed after the Ekecutm of the 
Deeds^ &c. before EnrobHent. 



■I. • 



i> o. 3. c. a6. A Memorial of every deedy bond^ &c. JhaU 

«/«• within twenty days of the execution ofjuch 
deedy bondy &c. be enrelledy &c.] This claufe 
requiring the annuity deeds, &C. to be en- 
rolled within twenty days of the execution^ 
means within twenty days exclufive of the 
day on which the deeds are executed, 

Bxpartc FtUon Thus in the cafe ex f arte Fqllon and wife, 
5 Term Rep. where the annuity was granted on the 6th of 

funey and a proper meniorial of it was en- 
rolled on the 26th of the fame month j a 
rule had been obtained to fhew caufe, why 
the fecurity and warrant of attorney fhould 
liot be fet a(ide, on fhe ground that the me- 
morial was not regiftered within the time 
prefcribed by the aft. 

The Counfel who (hewed caufe, contend- 
ed, that one of the twenty days was to be 

reckoned 




^^i^l^qqe^ ejclj^fiye, apid the other inclufivc, 

fPppr^jrjg fp t||e general mode of computing 

4lijei in yrhich w^y of confidering it, this 

ffV^rpQfisl w^ regifterisd within the time, the 

Wjijuj^y h.^ving; been granted on the 6th of 

y**?^ apcj enf oiled on the 26th of the farpe 

nionth. In Pugh y. the Duke oi Leeds {a) (a)Cowp.7i4. 

the Court held, that the words " from the day 

qf the ^i^^^ were to be recl^^oaed ipclufive 

^ jncl^n ve, as would bed effeduate the deed 

9f th^ parties. Apd in a loft. 674. concern- 

/og the earplrni^nts of bargains and fales, 

whicb \% required by 27 H. 3. c. i6. to be 

iKfi|14n i\\ mpnths ne)(t after the date, it was 

JKld» thgt the day of the date itfelf is to be 

taikifsn esclufive; ^nd it is there faid, that 

^^ ^x^x tj)^ dat^i - - and, ^^ and after the day of 

[^^ dAt^/' IS aU one. 

On the other hand it was infifted, that 
the diftindtion had been taken between the 
words " from the day of the date,-' and 
«fromtlTif'f3i?cvitipO''Qft|ife thing iffclf; that 
wb^cre thfi Mjpe i§ <:pi;pputed from the c^ay 
of fhe 4»K* th^t excJHdes th4t day j but wher? 
it is recHqriffl.frpfTii the P^pcutipn of any aft, 
^Si fh? ^y Oft which it is ??e?if ^4 is counir 

ed 
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• 

ch. I. f. 4. ed as one ; otherwifc the remainder of tim^^ 
day would be loft in the connputation, ar^" 
there can be no fraftionof a day; that tl»^ 
diftinftion was recognized in the cafes cit^^ 
by Lord Mansfield in Pugh v. the Duke C^^ 
Leedsy and in a later cafe of Caftle v. Buriii^^ 
3 Tcrni Rep. 623. 



Lord Kenyon, Ch. J.— No doubt can 
entertained upon this objeftion. It would 
be ftraining the words to conftrue the twenty^ 
days all inclufively. Suppofe the dire£tioim 
of the aft had been to enrol the nmenioria! 
within one day after the granting of the an^ 
nuity^ could it be pretended that that meaik 
the fame as if it were faid^ that it Ihould bi 
done on the fame day on which the a£b was 
done? Ifnot^ neither can it be'conilrued 
inclufively, where a greater number of days 
is allowed. 

yijhburfi J. concurred. 

Buller J. — The authority of 2 Inft. 674, 
is decifive againft the objeftion; both cafes 
relate to conveyances, and they would both 
be fubjeft to the fame inconvenience, if the 
days were to be reckoned inclufively, namely, 

the 
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the rights of the parties would be divefted ; c^- 1- r* 4. 
and wherever a right is to be divefted, the 
' time muft be extended in order to fupport 
the tran^ftion of the parties. Now here if 
wc were to decide that the enrolment was 
nbt within the tinie allowed, it would diveft 
the right of the grantee. The principle 
cftablifhed in the cafe o( Pugb v. the Duke 
^Lseds was, that the time fhould be taken 
cxclufive or inclufive, as would beft effec- 
^atc the ad intended to be done by the 
parties. 

• 

Grofe J. agreed; and the rule was dif-' 
charged. 

If the twenty days for enrolling the me- 

niorial are elapfed, and the aflignment of an 

annuity is void on that account, the adignee 

has no right to ftand in the place of the 

ori^nal grantee (whom he has paid) for 

want of a good aflignment, becaufe it would 

be void at law. Upon an application of 

this fort in the cafe of the Duke of Bolton 

againft IVilliams {a)y Lord Loughborougbj (/i)»v«,jun. 

Chancellor, iaid, ** No perfon can claim in 

right of another grancee of an annuity, 

without 



Cfcfj.f.lf.^ withdut having that derivecj t6 KJm uf*- 
def a proper memorial regiftered^ of tKrf*^ 
afljgrtmcnt being made ; for it muft a|>{*ar 
by the regiftry, who i& the real b*^ncr ari^ 
bcheficiaHy entitled to the annuity. Thft 
defefl:, thereforej of the memorial deftrdys 
his claim in their right, for he has not flifcwn 
it tranfmitted to him by any fecurity tH<5 
la*r allows. I cannot make a decree, thstt 
they, having received the money, fhoiild 
make good conveyances to hini i certainly 
not upon this bill. If it ftood over, I could 
not, for I ftiould diredt aflignments, which, 
the moment they were made, would be void ; 
at law, and might be pleaded to, for the law 
directs the memorial to be enrolled within 
twenty days after the real tranfaftion, and 
this would be a long time after it. 

The cafe of Hibbert v. Rolleftoftj 3 Bw. 
Ch. Ca. upon Lord Hawkefbury'% Regiftry 
Aft, a6 Geo. 3, c. 60, was mcntioiied in 
fupport of the cafe above cited, in which 
Lord I'hurlow Was of opinion^, tfeit eqWQ^ 
would not relieve, where the bill cff fife 
of a Ihip was v6ki by the aft for want off 
a recital of a certificate of the regiftry : 
therfe that aft ^as compared to <he ahnuity 

aft 5 



^ 5 and the argument was, that the policy 
of the aft precluded relief in equity, as well 
as at law: and the medium of proof was, 
that upon the annuity adt, that aft put an 
^nd to it as well ih equity as at law. 




SECT. V. 

Ofdefpribing and /etting forth the Conji derail on 

in the Memorial. 

Cjr^A^ a memorial of e^ery deed^ iicfhall 1^0.3.0.^6. 
^ contain, &c. and fet forth, &c. and the ^' '* ""'"^ ^* 
confideration or conjiderations of granting the 
fame, &c. J The conftruftion which has been 
put; upon thefe words of this aft is, that every 
diing which forms any part of the confidera- 
tion for the annuity mud be particularly fpe- 
cified In the memorial : and fo defirous are 
the different Courts to give effcft to every 
word of this aft, in order to meet die mif«> 
chiefs intended to be remedied by it, that 
5 ^hey 



cb. I. f. 3. firft claufe of the ftatuce, is that which diredU 

^''^'*"*^^*^^ that a memorial fhall be enrc41e4 of i^y^ry 

4fed, bond, inftrument, or other afliH;anc^ 

by which any annuity fhall be gragted. I( 

IS difficult to put it in more expref^ tejms^ 

than that it (hall contain them. All the dif* 

ferent parts, the bond, warrant of atforriey, 

(a) Sec aifo the the hond from tl>e furety (a) all niake but ope 

toidcdantc33- #irance j the objeft i§, th^t dip aflprance^ ' 

^d all the component parts, fhall be let 
forth; therefore the expreflion i^ vffcii 
clearly enovigh ; and a memorial th^t <]p^$ 
not contain every deed, bqnd, inftriiqf\enii 
or other affurance, is nqt v^lid within thgf 
^a. It proceeds to fay, tl^at pthcrwife^yery 
fuch deed, bond, inflrument, pr other dur- 
ance, by which an annuity is grapt^d^ fhall 
be null ^nd void to all intents ^nd purppfea^ 
The word *'/uch" means eyery one by 
which an annuity is granted, and can refer tp 
nothing elfe. The other conftriiftion MrilJ 
hot agree with either the cpnrinion, l?ga]|, o^^ 
ft rift grammatical fenfe of the words. Upr 
on that conflru6tion, for "everf* you miaft 
fubflitute " eacb" They are not to be taken 
ftngulatimy but coUedtively j ^nd ofhcrwifp 
the ad: would be defeated. SuppQ^ the af- 
fqr^^ice was bpn^^ warrant, gfrid jv4^nnieqt^ 

and 
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and the bond was defeftively iiet fbrdi, fhall <^* i* ^' 3* 
you fay the bond is bad, but the judgment *^ 
gopd^ and ought to be executed without tiie 
bond to fupport it ? Suppofe it had been 
nxQqey in the funds, and that* the bond was 
de/edive^ would you fay that was void, but 
the demiie was to (land ? The plea to any 
pf thefe inftruments would be, that the me- 
morial was not good to the whole j and 
though the Court will not proceed further 
than the application requires, yet there is no 
dmbt m thai or any other y that the confequences 
rftbe defea affeSs all the farts of the tranfac^ 
SiMy becaufi all are to he taken together ^ and 
tassttot be/evered/o as ta give effeSl to one.** 

The fa^me point was decided in Hopkins 
againft Waller (^2) where a judgment confeffcd u) 4 Term 
oa a bond^ was fet afide, becaufe the warrant 
pf attorney was not regiftered as well as the 
|>ohd and judgment^ upon the ground that 
whole tranfadion was vitiated by the omijf- 
fion. So in the cafe of Davidfpn v. Foltj/ (Jb) ^b) » Hen. bi.i» 
and in Hedges againft Money ai>d Bailey i^c) r^ 4 Term 
the Court held, th^t where thpf c 2fre fcver.^l *^^* ^^ 
deeds fecuring the fame ^tnnuity, thpy a;:e tp 
be cpiiQdcfed as conftituting only one of- 
fttrapcp; cqnfcqugntly, if any part pf th*t 

E 4 affurance 
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In fupport of the rule, the Counfci c^d 
not impeach the confideration, bccauffe ^ 
was paid in notes, but faid that it had bc^^ 
already determined that it is ncceflary C^ 
ftate the notes in the memorial, in order th^ ^ 
the Court might fee that the full confidera^ 
tion had been reafly paid j otherwife fom^ 
of the notes may be payable at a future day, 
and no allowance made, which would reduce 
the fuppofed confideration. The objcfticm 
is, that the memorial does not truly defcribc ' 
the confideration as the a6l direfts ; and if 
this was held fufficient the aft of parliament 
might be eafily evaded. 

Lord Kenytm, Ch. J. — ^As the annuity aft 
is an extremely remedial law, the Court 
ought to give effeft to every word of it, in 

order to meet the mifchiefs intended to be 
remedied. And by giving efFeft to every 
word, the argument, which hgs been urged 
againft the rule, is anfwered. The aft di- 
refts, that in the memorial the confideration, 
cr conjiderations^ (hall be inferted : now 1 do 
not know what meaning the latter word can 
have, unlefs every thing which forms any 
part of the confideration was to be particu- 
larly 



ly {peci5ed. I agree with the conftriiftion ct. i. r. s- 

put at the 'bar, that money is mentioned in 

tiicaft as contra-diftinguilhed from goods, 

and fo &r notesy when paid^ are mowy within 

tbe meaning of the a£t ; but (till the dates 

and other particulars of thofe notes fhould 

be fet out ; otherwife the Court cannot fee 

whether a full confideration for the annuity 

wais or was not given i for if they were pay- 

ibk lit a diftant time» and qo allowance 

noade, the true conQderation would not ap<* 

pear on the memorial. 

jijbburft J. of the fame opinion. 

Buller J. — I think this point has been 
tlroEU^ detfirmined. And I think the quef- 
tion arofe foon after the pafTing the ammiry 
^i in deciding which the Court had regard 
fo die cafes which had arifen before the a(5t, 
^ niotions ta fet a(ide judgments on bonds 
^ wanrancs of attorney tD fecure annuities 
OR aorount of ufurious confideradons» They 
▼^it frequently granted in confideration of 
notes payable at a diftant day, which vi era 
^en as ready money, and therefore it was 
a fpecies of ufury s and in fuch cafes the 

F. 2 Court 
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Ch.i. r.5. Court fct the annuities afide. Upon that 
2iEt it has been held, that the whole conGde« 
ration muft be fet out in the memorial ; and 
if any part of it confifl: in notes, they muft 
be accurately fet forth. It (hould appear 
that thofe identical notes were ^ven for the 
annuity; becaufe, in cafe they are not paid, 
the grantor would be entitled to fet aGde the 
(a)Sea.4,aDte annuity under another claufe of the zd: {a)^ 

and it would by that means be afcertained 
that thofe were the notes given for the annu- 
ity ; and if they are not fet out, the burden 
of proof, that they were the confideration of 
the annuity, would be thrown on the gran- 
tor, which in many cafes might be difficult. 

(Sro/e J . of the fame opinion.— r-RuIc 
abfolute. 

So alfo the true confideration muft be 
fet forth in the memorial as it was really and 
bona fide paid ; and there feems no difierencc 
in this refpeft whether the annuity was grants 
cd and the confideration paid be/are or i^ier 
the annuity a6b palTed, as it extends equally 
to both cafes. 

Thus 
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Thus where the memorial of an annuity, ^^ ^- ^• 
granted previous to the aft, contained the 
fame confideration as the deeds did, and • 
ft a ted the whole to have been paid, whereas 
it appeared that part of the confideration 
had been retained to fatisfy a year and a half 
accruing annuity, the Court of King's Bench 
held ?he memorial infufficient, becaufe the 
tranfaftlon was not truly defcribed according 
to the aft. 

That was the cafe of Cox agalnft Wrhbt^ Cox t. Wright, 

^ *^ ^ E. ax G. 3. . 

where a motion was made to fet afide a non- b. r. mss. 
fuit, obtained on the ground that an annuity, 
granted previous to the aft, was not proper* 
ly regiftered, as it contained the fame de- 
fcription of the confideration as the deeds 
did, but not the true confideration as really 
paid. The tranfaftlon appeared to be this, 
500/. were to be given for an annuity of 
I op/, whereas in faft only 350/. were really 
paid, the remaining 1 50/. being detained by 
the grantee for a year and a half accruing 
annuity. The deeds and memorial ftated 
that 500/. were paid as the confideration ; 
and the fingle queftion was,-— Whether it 
was a proper memorial according to the aft, 

F 3 which 
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ch. h f. 5. which required that the true confideratic^-^ 
ihould be fet forth, and not that in tlw^ 
deed? 

Willes J. — The ftacute was enafted to 
prevent fraud in the fecurities for annuities; 
this memorial ftates that 500/. were given as 
the confideration, and it is fo dated in the 
deeds, whereas it appears that only 330/. 
were in fadb paid, and that the remaining 
I50/. were detained for a year and a half ac- 
cruing annuity, fo that in fa6t the grantee 
has detained a fum out of the confideration 
in his own hands, for which he was receiving 
intcreft, before any part of the annuity be- 
came due ; therefore, as the memorial does 
not difclofe the true receipt, it is withia 
the words of the ftatute, — " Not truly de- 
fcribed." 

jljhburft J. concurred. 

Buller J.— The grantee has the money 
at once, from which he derives intereft, and 
might as well detain 450/. of it. There 
could be no doubt, if the annuity had been 
granted offer the aft paffed, but that the 

true 
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true confideration muft have been dated as 
paid'y there feems a jumble about procefs 
before and after the pafling the annuity aft ; 
but the Legiflature feemed to mean that the 
true confideration fhould be equally ftated for 
annuities granted before the aft and after i 
confcquently the non-fuit muft ftand. 



So in the cafe of Fenner againft Evansy ^^^^^ ^ 
'srhere an annuity had been granted by the Rep" 467.^*'"* 
jdaintifF to the defendant, before the pafling 
of the annuity aft, the confideration of which 
Wfts enrolled in the memorial to be 1000/. 
but in fa& the plaintiff had received only 
700/. in money, and a refpondcntia bond 
for 271/. and there was a deduftion of apt 
for law charges ; the rule to fct afide a /cire 
fodasy and all the fubfequent proceedings^ 
was made abfolute, becaufc tht real con- 
. £kleration of the annuity did not appear ia 
die memotial. 

So where part of the conflderatton of 
an annuity is paid over by the grantee to a 
third perfon, with the conient of the grantor^ 
or is accounted for to the grantor, by a note 
from a third perfon, the whole of the tranf- 

F 4 aftion 
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Chjr.r^5.^ aftion muft be ftated in the memorial ; and 
if in either of thofe cafes it rs ftated in the 
memorial that the whole confideration was 
paid in rtioney, the annuity deeds will be fct 
afide. 

Watts V. That was the cafe of PTatts v. Millard 

bJ*""o!5?*'* *"^ another, where an annuity of 30/. had 
5 T^rmRep. ^^^ granted to the plaintiff in confideration 
59SrSva of 180/. procured by one Merdaunt Atkinfm 

for the defendant, and fecured by a warrant 
of attorney, an affignment of a falary of 6o/« 
per annum, and a judgment of joo/. The 
affidavits ftated, that only 130/, were paid 
to the defendant, and that the remaining ^ol. 
were retained by fFaUs, with Millard's con- 
&nt, in part payment of a demand he had on 
AtkinJoHyViho was the attorney for both parties j 
and that the 50/. was accounted for by a 
receipt from tVaits to Millard for that fum 
on account oiAtkinfony and a promiflbry note 
from Atkin/on to Millard for the fame. The 
memorial ftated the warrant of attorney^ the 
judgment, and the affignment of the falary» 
but defcribed the confideration of i8o/« as 
having been paid to Millard. 

Upon 



TJport a rule calling on the plaintiff to cir^i.^- 
ftiew caufe why thofe fecurities (hould noc 
be given Up, and the annuity be fejt afide, on 
account of feveralobjedt ions to the manner in 
which the confideration was defcribed, and 
becaufe the memorial did not (late how the 
pUintiff was intitled to the falary, but de- 
scribed it merely in general terms. 

^e Court held, that all the terms made 
ty the grantor of the annuity as the con- 
fideration for his granting it, ought to be 
^cifically ftated in the memorial, that in 
^lus cafe the whole confideration was ftated 
^ being paid, whereas only 1 30/. out of the 
iSc^l. the money agreed for, was paid, 
^c^itover, that the receipt of 50/. admitted 
by t:hc grantor as money for another perfon, 
n^^<3e the annuity void on another ground, 
narnely, that it was retained on a pretence 
within the 4th feftion of the afl:, ante 10 ; but 
tha.t the other objeftion was alone decifive, 
fo^ as the retaining the 50/. for Atkinfon was 
part of the terms of the contraft, it fhould 
have been ftated in the memorial ; moreover, 
It had been feveral times decided, that where 
^^ grantor at the time of the treaty agreed 
to pay over part of the confideration, it ftiould 

be 
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Cb.i. r.s. be truly fet forth in the memorial. Buc - 
^"^^"^^"""^ to the other objedion the Court faid, vItm^ 
provided the plaintiff had fuch a falarjr ^^^ 
that amount, it was fufficiendy defcribed 5 an<i 
the rule was made abfolute merely on ac:- 
count of the infufficient defcription of th^ 
confideration. 

So in another cafe the Court held, ihsC 
if the memorial did not contain every claufe 
in the deeds which formed any part of the 
confideration, the objeftion could not be got 
over, and the annuity muft neceffarily be 
void. In this inftance a claufe of redemp* 
tion, which was indorfed on the back of the 
deed, was not ftated in the memorial, which 

the Court fecmed to think a complete ob- 
jeftion to the validity of the annuity.; and 
upon terms being propofed, the Coun- 
fel for the defendant declined arguing the 
point, becaufe the whole Court had intimated 
fb decided an opinion, on account of the 
omiffion. 

Sawyer T. That was the cafe of Sawyer againft 

fi. 35. G- 3. ' Bmce and others, where a rule had been 

obtained, calling on Sawyer, Mary Neale^ 
and others, to fhew caufe why an indenture 
of the 13th of May 1786, executed by the 

defendant 
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defendant and his wife, and the feveral 
bonds and warrants of attorney of the fame 
date alfo executed by the defendants for fe- 
curing the payoient of two annuities of 167/. 
and 100/. fliould not be delivered up to be 
cancelled, the fame being void: alfo why 
the plaintiffs and their truftees (hould not 
deliver up all deeds and papers, in their or 
either of their cuftody, relative to the (aid 
annuities; and that all proceedings under the 
f^d indenture of the 13th of May^ and the 
laid bonds refpeftively, be in the mean time 
fiaid on. account of the memorial being de^ 
ftftivc. 

The affidavits of the defendants ftated, 
tiiat in Jpril 1786, deeds were put into the 
hands of John Jofepb Powell^ as fecurities for 
money 'he was to procure, who was alfo told, 
that one of the defendants and Catberitie 
his wife, was entitled to an annuity of 
300/. during her life, granted and fccur- 
cd to her before her inter-marriage, 100/. of 
-which was fecured to her feparate ufe: PowiU 
was to procure i6oo/, for two annuities, to 
be fecured by an affignment of a due pro- 
portion of the faid annuity of 30c/. 1 he 

fold 
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Ch. r. r. 5. faid defendant and his wife Catherine fold to 
William Saiiyfer one annuity of 167/. for thfc 
fumof 1000/. to be pdd to tlie laid defeA- 
dant and his wife by the plaintifFt and alfo 
another annuity of lOo/, unto Mn ^Thomas 
Neale for 600/. to be paid to defendant and 
his wife by NeaU ; and that fuch annuities 
Ihould be refpcftively granted for the life of 
defendant and his wife, and fhould be fecured 
by the faid annuity of 300/. and by bonds 
and warrants of attorney to enter up judg- 
ments thereon to be executed by the defen- 
dant and his wife and heale. The affidavits 
forther ftated, that it was exprefsly agreed 
between all the parties, that the grantors 
ihould be at liberty to repurchafe the laid 
annuities at any time upon the payment of 
fuch fum as (hould be afterwards named and 
agreed upon between the parties. It was 
further ftated, that the grantors would not 
have contrafted for the fale of any annuity 
to be fecured as aforefaid, nor would Cathe-' 
rine, the wife of one of the defendants, have 
joined in fecuring it, without an exprels 
ftipulauon for the redemption thereof, and 
that the liberty to redeem was to the parries 
A material part of the granting fuch annuities. 

The 
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The affidavits further ftated, that a me- Ch.i.ts^ 
morandum under the hands and feals of 
Saiojer alnd NeaUj and executed by them 
refpeftivcly, was indorfed on the back of the 
indenture of the ijthof Afoy 1786, bearing 
even date with it, whereby it was ftated, that 
after the execution of the within written in- 
denture, the faid defendant and his wife 
Coiberine having exprefled a defire, that he 
or his faid wife, or either of them, or their 
heirs, or executors, or adminiftrators might 
^permitted to repurchafe of the faid Thomas 
^^cUcznA Sawyer the faid annuities of 100/. 
wd 167/. at the price of 650/. to be paid to 
^ faid Tbomas Neale, and 1083/. los. to 
^•Wgp^, at any time when convenient, to 
^f^ich they agreed, and covenanted fcverally 
tt> abide by the agreement after fourteen 
diys notice in writing given to them or to 
Po^zwill, and that the faid annuity of 300/. 
fliould be then re^conveyed to the faid defen- 
"*^^t and his wife, upon payment by them 
^^ the charge of fuch repurchafe and recon- 
^^ance. 

Several objedions appeared upon the 
fViU ftatement of this tranfadlion with refpedt 

to 
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Cb^i.M- to the memorial, as regiftered^ filch as there 
beiMg two dtftind purchafes with only one 
memorial^ the deeds miftated, and l^mc of 
the trufts omitted; but the Cmiri (eemec) ib 
completely to have made up their mimfai 
that they were vinwilling to hear any argu*f 
ment» and it was to the omilfion of the chMe 
of redemption that they confined all deir 
attention ; and Mr. J. Gr^e alked the pkifV^ 
tiflTs Counfel, if it was poffibk to get ov^ 
the objedion, that being a material part of 
the confideration ? when^ upon no anfwer 
being given^ and the Counfel on both iidtfs 
acquiefcing in the terms propofed by Lord 
Kenyon Ch. J. the Court ordered the rule tokfi^ 
drawn up as ibllows : ''The Mafter to tafcip 
an account of what is due from the defendaitf 
to the plainriff* upon the annuity in queftio^i 
for the principal purchale money of the (ai^ 
annuity advanced by the pkinciS* to the 46;- 
fendantt and for intereft thereon at the rat? 
of ^/ per cent, per annum, from the tinn^ 
of the faid principal money being advanced 
to the defendant, and for the money a<5tually 
paid by the plaintiflF for infurance of the life 
of C^btrim Bunce^ the defendant's wife, and 

aliCb to tojce aa acccnmt of aU moeks receiyed 

by 
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by the plamuff on account of the faid an- 
nuity, and to make rcfts upon the payment 
of each fum of money paid by the plaintiff 
for fuch infurance, and alfo upon the pay- 
ment of each fum of money by the defendant 
on account of the faid annuity, and to com- 
tmtc intiereft upon every fuch payment by 
either party at the rate of 5/, per cent, per 
annum, and to afcertain upon the total of 
each fide of the faid account what fum of 
money (if any) is due from the defendants to 
the plaintiff for the balance of fuch accounts, 
«nd that thereupon and upon payment of 
what (if any thing) the Matter (hall find to 
be due from the defendant to the plaintiff^ 
the faid annuities to be fet afide, and that the 
plaintiff (hall deliver up to the defendant all 
<Jeeds, papers, and writings in cuftody of the 
plaintiff, executed or delivered by the de- 
fendant to the plaintiff for fecuring the an- 
fi^ties afbrefaid. 

So in another cafe it was h?ld, that the 
• nwniorial ougfit to contain an account of the 
whole proceedings relative to the confidera- 
^^^y the real amount of it, to whom and by 
^*H)m, and on whofe behalf it was paid, the 
»^al mo4e and manner in which it was 

paid 




8.C. 
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Ch.i.r. 5. paid, and the names of all the parties con- 
cerned in the payment of it, fo that upon 
reading the memorial, a full, dear, and true 
difclofure of the whole tranfaftion may ap^ 
pear. 

Dofce of BoitoB Thofc points wcre decided in the cafe of 
lv,TiZ^ t^e Duke of Bolm againft miliam, where 
c^.'c».^3?o. Mrs.JVUliams was entitled to a rent-charge of 

30c/. a year for her life, charged on an eftate, 
of which the Duke o( Bolton was tenant for 
life, by grant of the late Duke, in tnift for 
her feparace ufe. She fold to Ardefoif one 
annuity of 100/. and another of 6o/t and to 
Dubourg an annuity of 90/. all which annuities 
were fecured by aflignment of her rent* 
charge. In 178 1, by deed between Crefwett^ 
Mrs. Williams, Ardefoif, and Dubourg^ Mrs. 
Williams agreed to fell an annuity of 250/. for 
her life to Crejwell\ and to enable her to do fo» 
Ardefoif zx\& Dubourg agreed to affign their an- 
nuities. For this purpofe flie afligned her rent- 
charge to Crejwell, in confideration of 2000/. 
on truft to retain for himlelf 250/. a year dur- 
ing her life, and to pay the refidue to her. At 
the time of execution, Ardefoif vtctwcA iii6L 
7 J. part of the purchafe money paid by CrefweU^ 
in fatisfadion of his two annuities, and Dtf^n^rjf 

received 
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received 534/. part of the fame purchafe Ch. l r^s- 
money, in fatisfadlion of his annuity. Of 
the remainder of the purchafe money, 15/. 
was p^d to Balfour J in confideration of his 
trouble in negotiating the agreement with 
Antefoif, which payment Ardejoif infifted on 
previous to his execution, and 31/. \05. was 
paid to Palmer^ Cre/weWs attorney, for the 
cxpences of the tranfaftion. After thefe 
dcduftions, the remainder of the loool. was 
deceived by Mrs. Williams » but a farther 
demand of 8o/. was made at the fame time 
by Pwoell^ the nature of which was not ex- 
pluned farther than by evidence, that Mrs. 
Williams faid (he was willing to pay it, as (he 
^ employed him, and that he went out of 
the room, and another perfon meanly dreffed 
^^ introduced, to whom (he paid that fum« 
'I^he whole 2000/. was paid on this occafion 
by Jenkinsp agent for CrefwelL The me- 
morial of this annuity regiftered under the 
«£^ ftated it to be a grant of an annuity of 
asot for the life of Mrs. fFilliams, fecurcd 
by aflignment of the rent-charge -, and ftated 
the confideration thus : 'Mn confideration 
of 1126/. ys. paid to Ardejoif^ and 5J4/. paid 
CO Dubourg \ both which Turns were paid by 

G the 
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Ghj.f.5. the order of Mary Charlotte Williams^ w 
make the fum of aooo/. and were. 
Crejwell in notes of the bank o( Engh 
By the grants of the annuities to Ardejoif 
Dubourgy in cafe of the death of Mrs. Pf^^ 
Hams between the days of payment^ tht 
were to receive a proportionable fhare ofth 
next quarter -, but the grant to Crefwell du 
not contain fuch a flipulation. 

In 1782, Mrs. fVilliams agreed xofc^ 
Sampfon an annuity of 42/. loj. for her lif^ 
for which purpofc> in confideration of 297^ 
loj, flieaffigned to Samson her rent-charg^ 
upon truft to retain every year, during hc<i 
life, 42/. los. and 7/. lo/. as a poundage^ 
being at the rate of fixpence in the pounj 
on the whole rent- charge, for his trouble in. 
receiving it from the Duke o( Bolton, or Mrs. 
Williams's truftee, and all cofts and charges, 
to which he fhould be put on account of it, 
and to pay the refidue to Mrs. TVilliams, for 
her own benefit. According to a receipt oi 
SamffofCs produced in evidence, the fum for 
poundage was confidered as part of the an- 
nuity, the receipt being for 1 2/. i oj. exprefe- 
ly as one quarter of the annuity^ This an- 
5 nuitj 
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ity was farther fecured by bond and war- 
ant of attorney by Bindley. The memorial 
regiftcred according to the aft, ftatcd this 
annuity to be 42/. 10^. a year, and the con- 
Hdcration 297/* los. paid in notes of the 
bank of England. It alfo ftated, that the 
annuity was fecured by bond and warrant of 
attorney -, but did not mention by whom they 
were executed, the dates, nor the confidera- 
tion J nor was Law truftee of the rent-charge 
for Mrs. Williamsy mentioned as truftee for 
Sampfim. 

At the time of thefe tranfadlions the 
hufband of Mrs. Williams was out of the 
kingdom, and he ftill continues abroad. 
Mrs. IVilliams filed a bill to have thefe an-' 
fiuitics fet afide, on the ground, that fhe was 
'wt competent as a Feme Covert to make 
^ignments of this fund, which was meant as 

_ ^ pcrfonal provifion for her, payable from 
tin^ctotime. That bill was difmi fled. Af- 
terwards objeftions to the memorials being 
difcovered, Mrs. Williams demanded the 
Wears of her rent* charge, and gave notice 

. to the Duke of Bolton not to pay to the 
executors of Crejwell and Sam^fon. Thofe 

G a executors 
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cb. I. r. S' executors made the fame demand, and gave 
him notice not to pay to her^ upon which 
the Duke filed two bills of interpleader* 
Mrs. Williams by her anfwer offered to ac- 
count for the purchafe money, deducting 
what the annuitants had received. The cafe 
j^rdThurUw's ^^s argucd before Lord ThurUnVy July 0,2, 
decree. 1791, who, jufl bcforc his refignation, de- 

creed/* That both annuities were void for want 
of enrolnr^nt of proper memorials 5 that the 
arrears fhould be paid to Mrs. JVilliams, and 
alfo the growing payments from time to 
time, as they fhould become due ; and a 
perpetual injunction was granted againft the 
executors." From this decree there was a 
petition of rehearing in both caufes. The 
objedions to the memorials of thefe annuities 
were, that the confideration was not truly 
flated; as it was impoflible that thofe broken 
fums could have been paid in bank notes ; 
that the confideration of CrefwelV% annuity 
was not paid by him> as flated in the me- 
morial, but by Jenkins \ and that Mrs, WU^ 
Hams did not receive ^ much as the fum 
fbated ; that Sam^on*s annuity was not 42/. i os. 
but 50/. i that the truftee of Mrs. fFiUiams's. 
rent-charge was not flated to be truftee for 

Sampjin 
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S^aifpfim pro ioftiO', and that the bond and cfa.i.t 5. 
warrant of attorney were not fufficiently de- 
(cribed. A fecond ground of objeftion to 
the decree was, that fuppofing the annuities 
void, Mrs. Williams ought to have been 
compelled to make good the offer in her 
aniwer to refund the purchafe money with 
intercft, out of her ftparate property. An- 
^Hher queftioh was raifed by the executors 
of Cre/well i vfho infiftcd, that if the deed of 
2781 was void, the original annuities to 
-^defoif and Dubourg did not paft by it, but 
^^ntinued in them j and that Cre/well having 
paid them, had a right to ftand in their 
pUce. 

It was argued, that it is not important 
^ this qucftion, whether the bond and war- 
'^^'^t: of attorney are fufficiently defcribed in 
"^c memorial or not, for it is now deter- 
^^-Oed, that though there be not a correft 
'^^morial of a collateral fecurity, that will 
'^^^ affedt thofe inftruments, of which a cor- 
^^^^ memorial is regiftered. 

That it is now fettled by the whole cur- 
^^ ^t of cafes, though at firft, in the early cafes 

G 3 upon 



Ch. I. f. 5. ^ Upon this aft, the contrary was held. 1 
laft cafes are Hopkins v. fFaller, ante 25, s 
ex parte Cheftery 4Tcrm Rep. 694. That 
deed muft be avoided by the memorial of 
deed itfelf. Suppofe a collateral fecu; 
was taken afterwards ; could it be argu 
that the annuity was good for part of the tii 
and bad for the reft ? The aft does not i 
that if there is an incorreft memorial of < 
out of twenty deeds, all are to be void ; 
only that fuch deed, of which there is n< 
correft memorial, fhall be void. 

Lord Loughborough^ Chancellor. ' 1 
laft cafe, that I remember, which was uj 
Lord FoUfs annuities, was a determinat 
after argument, that the warrant of attor 
not being diftinftly fet out, vitiated the wt 
memorial; ante 28. Suppofe an anni 
fecured on land, and that the bond 
omitted, could you have proceeded u; 
the indenture ? All the difierent inftrumi 
compofing the fecurity make but one fe 
rity. What is quoted as the opinion of 
Court of King's Bench is quite new to 
I take it, nothing more could have b 
decided there, but that the Court fet a 
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the proceeding. There is no cafe in a Court ^ c^i.^5- 
of Law, in which the order goes farther upon 
the motion made ; which is to fet a(ide either 
the judgment or execution; confequently 
upon either the judgment of the Court is, 
that the inftrument goes for nothing; but 
upon an application of that kind under the 
annuity aft, the Court of Law does not ov^ 
<ter it to be given up. The laft cafe, I be- 
lieve, was in the Court o( Exchequer ^ and 
diat Court, after fome confideration, came 
^o "What I take to have been the opinion of 
^e other Courts,, and am fure was that of 
^e Court of Common Pleas. But there is 
^'^other objeftion from the advantage this 
^'^initant was to have as poundage upon 
^vancement of the rent- charge he was to 
'^ceive. This annuity by that was 50/. in- 
**^adof4!2/. 10/, 

It was further argued by Counfel, that 
^'^Hen the Court granted a perpetual injunftion 
'^S^inft the ei^ecutors, that ought to have been 
"^^nded upon this at lead, that they (hould 
^^ repaid with intereft, what was aftually ad- 
"^^nced, deducting what was received under 
^*^^ annuity, according to the offer made by 

G 4 the 
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ch^f. ^5. the anfwcr. That payment ought to have 
been provided for by the decrees, out of 
her feparate property j that, if money was 
]enc to a married woman, having feparate 
eftate, that is a debt for which a bill in equi- 
ty may be Bled. That Crejwell had nothing 
to do with the bargain for dividing the mo- 
ney. That it was doubtful whether the af- 
fignment of aq annuity required any memo* 
rial. That the afTignments by Ardefoif and 
Dubourg make a diftindlion between thi$ cafe 
^d SampJofCs. The original annuities to them 
are good \ and if the deed of 178 1 is an ab- 
folute nullity, that void deed could not con- 
vey their interefts^ which ftill continue in 
them. That if this annuity is void, the ex- 
ecutrix is entitled to call on Ariejoif zxADu^ 
hourg to l^t her make ufe of their names, and 
Hand in their places. That in confcience 
fhe ought to return the purchafe money» 
with interefi, as it is determined at law that 
tjic party (hall recover the money paid, if the 
annuity is defeated $ it feems to follow, that 
where the only right to ^e annuity is equi- 
table, as in this inllance, and the Court of 
equity decides againft the fale of that annui- 
ty, the Court will compel the party to rc^ 

ftor^ 
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ftore the money. That the poundage cji.i.r.5- 
Sampfon was to have was no continuing pay- 
ments but might be put an end to ; and if 
his annuity was put an end to, ftill the charge 
as a compenfation for his trouble in receiv- 
ing and paying over her rent-charge, would 
fub(ift as a collateral and diftindt matter. 
That in the cafe of Saunders v. Hardinge, 
poft, there is another cafe to the fame efieft 
2:^ ix parte Cbefter (a) I in which upon the r«)4TCTm 

Rep* 004* 

application as to one of the iecurities, Lord 
Kenfcn faid, ^' the parties are well off, as they 
had fevcral others." The reft {b) therefore (*) S€d vidt 
were confidered good. That as to Crefwell^ 
the objcftion that the money was paid by 
Jenkins^ would extend to the cafe of a mere 
fervant fent with the ca(h from a banker's ; 
and in that cafe it might as well be objefled, 
that the fervant's name was not mentioned. 
Jenkins was only agent, and there is no doubt 
that Crefwell advanced the money. That 
the nieaning of the a6t is, that the real party 
fhould appear, not that the name of a fer- 
vant, who took the ca(h from a banker's, 
fhould be infcrted. No perfbn was prefent 
for CrefweUf when that payment was made 
%o Powetl. Balftiur was concerned for Ar- 

dejoif 
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Cb. T. r. 5. d^/oif, who concurred with him in that 
^^^'"^*^^'*^ mand, and would not execute till it was paJ 
Palmer was the attorney whom Crefwell cha 
to employ, to fee that his fecurity was goocT 
The payment to him comes only to tbis^ 
that one of the terms of their agreement 
was, that the expence of preparing the con- 
veyance of the annuity fliould come out of 
the purchafe-money. This decree in eflfed: 
fays, though the deed to Crefwell Ihall not 
make good his annuity, yet it ftiall deftroy 
the other's. Mrs. fVilliams infifting that the 
annuity is void, gives an equitable right to 
the confideration. 

Lord Longh- Lord Chancellor, — I fuppofc the ground 

dwwup'ona of the perpetual injundtion, was, that if this 

annuity was void on account of the defe&s 
in the memorial, there was no lien at all on 
the property Mrs. PFilliams pofleffed. The 
traniaftion therefore as an aflignment of her 
intereft in the rent-charge is totally gone. 
It is true, the money advanced at the time 
of taking that fecurity is a debt, and Hiay be 
recovered in an aftion j but money lent to a 
married woman, cannot be fo recovered: 
therefore the whole fecurity being void at 

law^ 




' Conauetation in tbe 90matitA, 9 ^ 

^^"Vir, and there being no right at law to fbe, Ch.^. ^5, 
^is court will not relieve. You muft firft 
'^ake out a debt at law, if you can eftablifh 
*^t at law, this Court will give accefs to the 
fund. You muft bring your aftion upon the 
contraft. Where a married woman has charg- 
ed her feparate eftate, a Court of equity, as 
againft the truftee, will help you to recover j 
but is there any inftance where a debt has 
been incurred by a married woman, and a 
Court of Equity has given it out of that 
money ? Bri/coe v. Kennedy, 2 Vez, 1 90, 
goes no further than this, — that a woman 
having feparate property, may, with her 
hufband, bind that property. It is very 
material for you to contend, if you can, that 
an aflignment of an annuity is not to be re- 
giftered. Is it not a deed whereby an an- 
nuity is granted for one or more lives ? No 
doubt Mrs. Williams is liable in refpeft of 
any other feparate property from any other 
quarter ; there have been many aftions'of the 

kind lately againft Lady . The Court of 

Comnoon Pleas held, that where an aftion is 
brought againft a woman apart from her 
huft)and, but not fcparated by deed or fen- 
tence, it could not be maintained merely up- 
on 
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cb. I. r. 5. on the form^ becaufe the hufband was not 
a party ; but where they are feparated by 
deed or fentence, the hufband need not be a 
party : that objeftion in the Court of King's 
Bench goes only upon the wife being (bed 
as a feme fole without her hufband. The 
adion is brought againft the hufband and 
wifC) and the judgment is againft the feparate 
property of the wife. In all thofc cafes 
where a married woman gives her feparate 
property as a joint fecurity with her huf- 
band, the Court conflders it as operating as 
an appointment of her feparate property. 
Where there is an afTignment of her pro- 
perty in the hands of truftees, the per(bn 
having the right will come here for the ex- 
ecution of the truft : but can a general cre- 
ditor of a married woman come here to have 
his debt fatisfied out of that property ? if 
that was the doftrine, it muft have occurred 
many times. In cale of fcparation, the cre- 
ditor would come into this court diredtly 
againft the truftees, to eftablifh the demand 
in a Court of Equity^ inftead of going to 
law. Upon this cafe, Mrs. IViUiams is in 
the fituation of 2i feme fole. She is fo ftated 
upon the pleadings and the deeds, that ihe 

is 
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is a married woman entitled to an annuity, ct^hs^. 
and her huft>and abroad. Any tradefman 
might bring an a6bion againft hen Herdif- 
pofition is valid to the extent of her power j 
but does that make her general dealings the 
fubjeffc of a fuit in equity, where the law 
does not entitle them to recover ? It is a 
new head of equity to fay, " I have dealt as 
the law will not permit, therefore relieve 
me, becaufc I cannot be relieved at law." 

Through the courfe of thefe caufes, 
though I have paid great attention to the . 
arguments from the refpedt I fhall always 
pay to the opinion of Counfel, I have had 
no doubt in my own mind that the decree 
is right, Thefe bills are bills of interplead- 
er, brought by the Duke of Bolfon, whofe 
eftate is charged with a legal rent-charge, 
vcfted in Imw, as truftee for Mrs. Williams ^ 
for her feparate ufe, by the late Duke. The 
fubjedt therefore, that makes it neceflary for 
the plaintiff to come here, is equitable eftate 
certainly j but when that propofition is ftat- 
ed, all that remains is perfeftly legal. All 
the queftions that were debated, are ftriftly 
legal The fubjeft matter of the fuit is an 
equitable intcreft in the Duke to come here, 

as 
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as being liable to be called on by Mrs. fei^^' 
Hams, as ceftui que trujly and alfo by the perlZ:^'^^ 
to whom fhe has made affignments, tli<^-* 
perfons fetting up claims againfl: her, an^ 
each party calling on the Duke not to pa^ 
the other. It is neceflary for him, in tha^ 
fituation, to come here to determine whether 
her aflignments are fuch as ought to prevent 
her from receiving that, to which otherwifc 
flie is clearly entitled. Thd pofition in 
which his right puts the parties, is, that as 
plaintiffs they muft make out their cafe to 
entide themfelves to receive this property; 
Mrs, Williams*^ cafe is foon made out, for 
by the trufts of the deed, if no other perfon 
is entitled to the growing payments, fhe is. 
The reprefentatives of Crefwell claim under 
a fuppofed purchafe of 250/. a year in 178 1, 
to which Mrs. Williams and others are par- 
ties. He claims upon it as a fair annuity; 
and fo by law is obliged to fupport the 
grant of that annuity, to bring it into adlion^ 
either in equity or at law, by having com- 
plied with the conditions which the law has 
impofed, and mufl therefore fhew a due me- 
morial regiftered. The memorial flates the 
tranfadtion very fhordy and concifely, by 

recital 
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recital of the indenture of 178 1, and of the ^^^j2'^^\ 
parties by which it witneffed that Mrs. fFiU 
Hams, in confideration of 1 126L 7s. paid to 
yirde/oif^ 2Lnd 534/. paid to Dubourg\ both 
which fums were paid by the order of Mrs. 
Williams I and of 339/. 13 J. paid to her; 
which fums . make the fum of 2000/. and 
were paid by Crejwell, in notes of the Bank 
of England, did grant an annuity of 250/. 
&c. There is a clear objedlion on the fta- 
tute, which requires, for a very neceffary 
purpofe, that the memorial fhall fet forth thq 
confideration fully and truly, and by whom, 
and on whofe behalf, that confideration was 
paid. I do not agree with the argument, that 
the omiffion of the aftual mode, in which the 
payment was made, is mere matter of cir- 
cumftance. Circumftances of as little mo- 
ment, as the names of the witncfles, &c. are 
required in other parts of the aft. The 
objeft of the Legiflature was, that the whole 
tranfaftion, the names of all the parties con- 
cerned, of whom enquiry might be made, ' 
or who might be called on as witnefiTes, fhould 
he inferted* The real tranfaftionfeems to 
have been this : There were three prior an- 
nuities granted lefs advantageous than this to 

Cre/welL 



Ch^f. f.5. Crefwell. Thofc annuities were to be in 
truth purchafcd by Crefwell^ and confirmed 
by Mrs. WilUamsy in confideration oF his 
advancing a further fum to her> than had 
furnned the confideration of them* There- 
fore the deed contains aOlgnments by Ardejcif 
of his intereft, and by Duhourg of his, and a 
farther aflignment by her of the rent-charge 
of 300/. to produce one confolidated annuity 
of 250/. The manner in which the con- 
fideration appears to have beenpaid> in fact 
was, that Ardefeif was paid all that he claim* 
cdi fo was Duhourg I but Mrs. ff^illiamSy 
inftead of being paid the fum of 339/. i^s* 
ftated to have been paid to her, received 
beneficially a much lefs fum; 8o/. having 
been at the time diflipated in the cxpences 
by the payment to Powell j 15/. being paid 
to Balfour, and 31/. 10/. to Palmer y upon a 
bill then produced. There is no evidence 
of any terms of the agreement with Cr^-^ 
welly except what the deed indicates. That 
indicates, that the 2cxx)/. was to be paid for 
the benefit of Mrs. Williams^ as I have dat- 
ed. The memorial fays, it was fo paid. Is 
it pofllble, upon infpeftion of the memorial, 
to conceive that there exifted three prior an- 
nuities 
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nuitics, the purchafe of which was the con- Ch. i. f.5- 
fideration of the. deed, or to conceive upon 
what ground thofe payments were made? 
Inftead of being truly, it is falfely fet forth. 
The money was not in truth paid by Cref^ 
welii but by an agent, whole name ought to 
have been fet forth. It (hould have dated, 
that it was paid by Jenkins, and on behalf 
of CreJwelL If this can (land, it would be 
neceffary, immediately to repeal the ad ; for 
the confequence will be, that the memorial, 
which, it is obvious, fhould ferve as a check 
on thefe tranfaAions, would be a cover to 
them, and would be deemed to give addi- 
tional validity, inftead of checking them, 
and bringing all the circumftances to light. 
Befides this, another claufe in the ftatute is 
dirc£Uy applicable : The original deed we 
know nodiing of, but from the deed itfelf. 
How has that fum of 2000/. been paid to 
her ufe ? Juft at the time, at the moment 
the money Mras paying. Palmer brings his 
bill. There is no evidence at all, that it was 
part of the agreement, that CrefweWs attor- 
ney fhould be paid by her. On infpefting 
the bill, the charges feem proper i but they 
arc againft CreJwelL In the courfe of this 

H bufinefs. 
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, Gh. I. L 5. bufinefs, the money he has received is to Ac 

life of CrefwelL Though that fum cannot 
be laid to be literally retained by Crefaotlly 
yet It wasdedufted out of the fum, whidi 
upon the face of the tranfa£tion was all to 
be applied to her ufe. Suppofe it fair, and 
that there was no fudden impofhioHx but 
that it was part of the agreement, it ought 
to be dated ; for inftead of receiving 20CX)/. 

• there is a dedu6tion of what in the ordinary 

courfe of tlie tranfaftion would fall 6n Cref- 
well. Therefore the propofition in the- de- 
cree is true, that the deed is void for ivaht 
of enrolment of a proper memorial* 

As to SampforC^ annuity^ the menx>fiai 
defcribes it as 42/. i os. There was a collateral 
fecurity by bond and warrant of attorney of 
Bindley. They are mentioned in the me- 
morial; but fo defeflively, that it is no 
memorial at all. It has been faid, tha( the 
Court of King's Bench had fuppofed, that 
if there is a defedt in one inftrument, that 
will make only that parpcular defective in*. 
(a) See ante 51 ftrument void {a\ but that all the others' 

might be ufed. The quotations from the 
Court of King*s Bench turn out here juft as 
they ufed in the Court of Common Pleas. 

They 
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They never ftand an enquiry from the Court 
idelf. I am now informed^ that no fuch 
idea was ever entertained by that Court, The 
Courts of common law, which will upon , 
dieir general jurifdiftion enter into the va- 
lidity of the warrant of attorney, or judgment 
upon motion (^), in the particular application M set 4 Term 
under the aft, will only fet afide the iudg- 8. and poft^fec! 

^ , ' ° tlon 17 of Uiis 

ment, or execution, or vacate the warrant of ci»«pter. 
attorney : but the jurifdiftion does not extend * 

to ordering the bond to be delivered up ; 
and if ever done, it has been done inadver- 
tently. The firft claufe of the ftatute is 
that which diredts, that a memorial (hall be 
enrolled of every deed, bond, inftrument, or 
other affurancc, by which any annuity (hall 
be granted. It is difficult to put it in more 
cxprels terms, than that it (hall contain them. 
All die different parts, the bond, warrant of 
attorney, the bond from the furety(^), all (Ovwcantc^j 
make but one aflfurance. The objeft is, 
that the aflurance, and all the component 
parts, (hall be fet forth ; therefore the ex- 
pre(non is ufed clearly enough ; and a me* 
morial that does not contain every deed, 
bond, inftrument, or other a(rurance, is not 
valid within the ad. It proceeds to fay, that 

H 2 other- 
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cb. I. f. 5. otherwife every fuch deed, bond, inftrumer^^ 
or other affurance, by which an annuity ^ 
granted, fhall be null and void to all intend 
and purpofes* The word ^^/uch** meaft^ 
every one, by which an annuity is granted^ 
and can refer to nothing elfe. The other 
conftrudion will not agree with either the 
common, legal, or ftridt grammatical fenfe 
of the words. Upon that conftrudion for 
« every'' you muft fubftitute '' eacb.'^ They 
are not to be uktn Jingulaiim, but colledlive- 
ly ; and otherwife the a6t would be defeated. 
Suppofe the affurance was a bond, warrant, 
and judgment, and that the bond was defec« 
lively fet forth j fliall you fay, the bond is 
bad, but the judgment good, and ought to 
be executed without the bond to fupport it? 
Suppofe it had been money in th? funds, 
and that the bond was defeftive j would you 
lay that was void, but the demife was to 
ftand ? The plea to any of thefe inftru- 
ments would be, that the memorial was not 
good of the whole j and though the Court 
will not proceed farther than the application 
requires, yet there is no doubt in that Court, 
or any other, that the confequence of the 
defedt affefts all the parts of the tranfaftion, 

becaufe 
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becauie all are to be taken together^ and ch.i. r.5. 

cannot be fevered fo as to give efie6i: to one. 

But it is unnecefTary as to this annuity to go 

fo far ; for his real annuity is 50/. a year, 

not 42A I or. for having acquired the whole 

intereft in the rent-charge of 300/. a year, 

which he muft hold as long as his annuity, 

he will receive 7/. loj. as an allowance of 

fixpence in the pound for trouble. It is 

ridiculous to fuppofe he was to receive the 

a 50/. a year payable to other parties, and 

that (he was to pay him for that. It is a 

mere ihift clearly. Upon the whole the de^^ 

cree ought to be affirmed. 

So in another cafe it was decided, that 

the memorial ihould ftate the precife man-- 

ner in which the confideration was paid, in 

order to comply with the requifites of the 

a£t } and accordingly where the memorial 

ftatcd generally that the annuity was granted 

in confideration of a particular fum paid by 

ithe grantee to the grantor, and it afterwards 

appeared that part of the money had been 

j>revioufly lent to him, for which promiffory 

^noces had been given, and that the fum was 

^c:ompleted only at the time of granting tlie 

H 3 annuity, 



102 a>t ttttttitnm ann retting fiottd ttt 

cb. I. f. 5* annuity, and that the notes were then given 
^^^^^^^'^'^^ up, the Court of Common Pleas let afide 
the fccuritics, becaufe, they faid, the confi- : 
deration was not fufiiciently defcribed. 

KirkmioT. That was the cafe of Ksrknum ac:ainft 

Price, ^ 

2 Hen* Bi. 309. Pricey where a rule had been obtained to 

fliewcaufe why a bond, warrant of attorney, 
. and deed of aflignment of the defendant's 
pay as a lieutenant in the navy, to fecure aq 
annuity, fhould not be given up to be can- 
celled, on the ground that the confideradon 
of the annuity was not fufEciently fet forth in 
the memorial, which ftated generally *' the 
annuity to have been granted in confidcration 
of 160/. paid by the plaintiff to the defen- 
dant," but it appeared upon affidavit, that 
99/. i/^.6d. of the money had been previ- 
oufly lent by the plaindff, for which' the de- 
fendant gave feveral promiflbry notes, and 
that the plaintiff at the time of granting the 
annuity, advanced only {o much money as. 
remained to complete the 160/. allowing 
twelve guineas for the expences of the deeds, 
but gave up the notes. 

The Counfel in fhewing caufe, faid thar 

the confidcration was fufficicntly l^t forth, 

as 
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as the whole money had in faft been received ch. i. f. 5. 
by the defendant, diough at different times. "^"^"^"^^"^^ 
But the Court held clearly, that the particu- 
'lars of the confideration were not fufficiently 
fpecified, the words of the ftatute being that 
'* the confideration fhould be fully and truly 
ict forth and defcribed'* (^), and therefore ('»)s«a.3,antc9 
made the rule abfolute. 

So in the cafe of Sbcve againft fFeii, shovcy.Wcfc, 
v^hcre the defendant executed a bond and 73*. ^' 
warrant of attorney to confcfs judgment 
thereon, and an afiignment of his half-pay as 
an enfign in the army, as a collateral fecuricy 
for an annuity of 25/. a year during his life, 
the deeds were fet afide by the Court of 
Common Pleas, becaufe the memorial ftated 
the confideration to be the fum of 11 8/. 
17^, 3^. paid in money, whereas only 71/. 
- J js. 6d, was paid by the plaintiff to the de- 
fendant, in calh, at the time of granting the 
annuity, and the remaining 46/. 1 9^. 9^. was 
51 debt due from the defendant to the plaintiff 
for goods pre vioufly fold by the plaintiff to 
}iim, which ought to have been fo fpecified 
in the memorials 

H^ So 
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So alfo in the cafe of Jaques againft Wi 
, tfy, the Cpurt of Common Pleas fet afid^ 
the fecurities for an annuity of 50/. a-yeaf:^ 
becaufe the memorial ftated the confideraii 
to be 340/. I OS. paid to the plaintiff by thi 
defendant, whereas in fa6t the true confide — 
ration was a judgment recovered againft tbe^ 
plaintiff in the Court of King's Bench for 
that fum, 

WMOmn w. The fame point was decided in the cafe 
KVa.^'''" of Prajburn againft Birch, where the Court 

of King's Bench fet afide the fecurities for 
an annuity^ becaufe the memorial ftated that 
the confideration was fo much in money 
paid, when the real confideration was part ^ 
in money paid at the time, and the giving up 
of a former annuity. 

The fads of that cafe were as follows : 
On the 3d of February , 1786, Richard Smith 
and Ge&rge Birch executed a bond in a penal 
fum to William Norton, conditioned for the 
payment of 100/. a year, during their natu« 
ral lives, and the life of the furvivor of them, 
and at the fame time gave a warrant of at- 
torney 
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tomey to confcfs judgment thereon. The p^-J'^ S\ 

confideration dated in the memorial regifter- 

edj was 6oo/. but the real confideration was 

300/. paid at the time, and the giving up by 

Norton of an annuity of 50/. a-year, which 

had been before that time granted to him 

by Birch alone, for the fum of 390/. and 

upon which annuity feveral payments had 

been made, that annuity was never regifter- 

ed. This annuity came to Wajburn by af- 

fignment from Norton. 

Upon a rule to ftiew caufe why the bond 
and warrant of attorney given to fccure this 
annuity, fhould not be delivered . up to be 
cancelled, and the execution thereon fet afide, 
the Counfel againft the rule relied upon the 
cafc oiSymmons v. Mortimer y poft 108 ; and 
ex parte Fallon and wife, poft 113. The 
/brmcr Ihews that though part of the confi- - 
deration be the giving up of a former annu- ' 
ity, yet, if upon the whole the money ftated 
^s the confideration for the fecond annuity 
>vas aftually advanced, either at firft or at 
laft, it may be ftated as money in the mc- 
-morial of the fecond annuity, without parti- 
cularizing the whole tranfaftion; becaufe, 

in 
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Qb.hty^ tniubftance the annuity is granted for fo 
jnuch money as is aftually paid> by the 
grantee, and received by the grantor upon 
the whole tranfadion. And what further 
ftrengthens the obfervation in this cafe, is, 
that the firft annuity not having been regifter-p 
ed, was abfolutely void, and confequently the 
grantor had received the 300/. for the ufe 
of the grantee. In the other cafe, ex farffi 
Fallon, it was held that a fum of money paid 
by the grantee, at the requeft of the grantor, 
to another perfon, to redeem a former an- 
nuity, might be confidered as fo much mo- 
ney paid as part of the conlideration of a le- 
cond annuity. 

X^ord Kinymy Ch. J . — The objection is 
not that the confideration for the (econd an- 
nnuity is not a good one, but that it is not . 
truly ftated in the memorial, This annuity 
cannot be fupportod upon the authority of 
cither of the cafes cited. In the former, 
money was paid at difierent times, not for 
the purchaie of different annuities, but it 
was intended from the beginning of that 
tranfa£):ion that there fhould be only one 
annuity ^ it was a floating fecurity, and when 

the 
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the laft flim was paid by the grantee, it was Ch. i. r, Sr 
confidcred as completing the purchafc. of that 
one annuity. The whole was a money con- 
fideration, and properly dated as fuch in the 
memorial* In the other cafe cited, the con* 
fideration was truly fet forth in the memo- 
rial, as confifting of a fum of money, and 
of the giving up a former annuity. Where- 
as in this ^afe, the whole confideration is 
flated as fo much money paid at the time by 
the grantee to the grantor- Rule abfolute. . 

Where an annuity has been purchafed, 
and the fecurities are renewed from timeto 
time, to obviate the neceffity of their being 
regiftered according to the a6):, but before 
any memorial is enrolled, the confideration 
is increafed by an additional fum being ad-* 
vanced for the fake of increafmg the annui-* 
tyi for the whole of which one fecurity, pro- 
perty rc^ftered, is given, and the. old deeds 
are cancelled, it is fuificient if that memorial 
fets forth the aggregate of the two fums, as 
the rrye confideration, without noticing the 
diftinft payments, bccaufe the original con- 
tra A is confidered as kept open by the re- 
newing the fecuripes until th^ whole fum is 

paid 



Ch. L f. 5. paid. In fuch cafe the cancelling of the old 
deeds are not looked as forming any part of 
the confideration -, neither is it material if 
twenty days have elapfed upon fome of the 
former fecurities, before they were renewed. 

Symmont ▼. This appears from the cafe of Symnums^ 
Term Rep. ag^nft Mortimer j where a rule nifi was ob- 
tained for fetting a(ide the judgment which 
had been entered up in that caufe, and for 
delivering up the bond given by the defen- 
dant for fecuring an annuity of 20o2. to be 
cancelled. The tranfa&ion was this:— On 
the 8th July J 1783, the defendant borrowed 
of the plaintiff 1 200/. for which he gave his bond 
to fecure an annuity of 200/. for the life of the 
defendant, and a warrant of attorney to confeis 
judgment The defendant not being willing 
to have his name appear publicly in this 
tranfaftion, it was agreed between him ^id 
the plaintiff that the bond fbould be renewed 
every twenty days, to prevent the neceflity 
of regiftering a memorial purfuant to the 
Annuity Aft. It was accordingly renei;i^cd 
on the 28 th of July^ in confideration of dc* 
livering up the firft bond and warrant of at- 
torney to be cancelled. On the 1 9th Auguft 
following there was a further loan of 600/. 

from 
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from the plaintiff to the defendant, for which 

the annuity was to be increafed to 300/. pr 
annum \ and the fecurities were again renew- 
ed, upon the confideration therein ftatcd of 
\%ooL on the a6th September, and 15th 
OEtober^ and again on the 1 2th November^ 
4th December^ 7th January^ 1784, 28th Ja- 
nuary^ and finally on the 17 th of February^ 
when they were enrolled for the firft time. 
Upon all thofe occalions the confideration 
Hated in the fecurities was the receipt of 
1800/., but the* money was aftually paid in 
the manner before mentioned, and all that 
paflcd at the fubfequent times was the giving 
up the old, upon receiving the new fecuri- 
ties. In the memorial regiftered of the 
bond and warrant of attorney, dated 17 th 
February^ 1784, for fecuring the annuity of 
300^ the confideration therein ftated for 
granting the lame is the fum of 1800/. It 
further appeared that the agent who had ne- 
gotiated the annuity between thefe parties 
was lately dead, and the affidavit difclofing 
thefe fadts was made by Mortimer alone i 
the plaintifi^ being unapprized of what had 
pafied between them refpefting the delay of 
regiflering the memorial. 

The 




CI.F.C5- The counfel in fupport of the role being 

called upon by the Court to ftate their ob- 
jeftions to the annuity, contended, that upon 
the face of the tranfa&ion it appeared that 
the conlideration had not been fet forth in 
the memorial. The Court have required 
the ftrifteft exa6kne(s in this rcfpefl:. Now 
here the true confideration for granting the 
fecurities regiftered, was not, as is therein 
Hated, the payment of 1 8oo/. at that dme^ 
but the payment of 1200/. in Jufy, 1783, 
"and a further fum of 600L on the 19th 
Augufiy for which fecurities had refpedtively 
been given at the time ; and the real confi- 
deration of the regiftered fecurities was the 
giving up of thofe former fecurities to be 
cancelled. Befides which, the confidera« 
tion, fuch as it was, was void ; for, inafmuch 
as mofl: of thofe former fecurities had run 
upwards of twenty days without having been 
enrolled, they had become abfolutely void, 
by force of the ftatute, and could not there- 
fore be a fulEcient confideration for granting 
frefli fecurities. 

Lord Kevym Ch. J.— The length of 
time which has elapfed fince the granting of 
this annuityi and the defendant's having lain 

by 
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by till the death of the agent by whom the ch^i. ^^5. 
buiinefs was negotiated, and till all evidence 
of the tranfaftion, except what he himfelf 
has difclofed^ was loft, might perhaps have 
been a fufficient anfwer to this application, 
without entering further into the merits of 
it ; but taking it for granted, that the fafts 
are, as they have been afcertained by the de- 
fendant, there fecms no ground for fctting 
afide the annuity. The objetlion is, that 
the confideration has not been truly ftatcd 
in the memorial, becaufe the 1800/. there 
fet forth to have been paid as the confidera- 
tion of the annuity, was paid in two different 
luftis at different periods, for which fecuri- 
tles were taken at the time, the cancelling 
of which was the real confideration for giv- 
ing the enrcgiftered fecurities. But in truth 
the money was paid for the grant of a valid 
annuity ; and though the intermediate 
tranfaftions kept the matter open from time 
to time, yet the fame original contraft fub- 
fifled I It remained m fieri, and was not con- 
fummated until the giving of the laft fecuri- 
ties which were properly regiftered. And 
when fome of thefe fecurities fell to the 
ground, the whole confideration remained as 

5 a debt 
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cb^i. r.5* a debt due to the plaintifi; Per Curiam. 
^^^^"^^"^ Rule difchargcd, 

I («) Anu 106. And that decifion was approved of in die 

cafe of Wajbum againft Birch {a\ where 
Lord KefTjfon Ch. J. faid^ that k was intended 
. from the beginning that there fhould be only 
one annuity ; that it was a floating iecurity^ 
and when the lafl fum was paid by the 
grantee it was confidered as completing the 
purchafe of that one annuity $ that the whole 
was a money conlideration^ and properly 
dated as fuch in the memorial 

But if the money advanced is the con* 
fideration for two annuities payable to di& 
ferent perfons, though the annuities ifliie from 
the fame fund, and are paid by the fame 
perfon, yet the memorial muft fpecify the 
confideration and each annuity feparately: 
for where there was an aflignment of flock 
in truit to pay two annuities^ each of the 
fanie amount, to two grantees, for which 
feparate confiderations, but each of the fame 
amount, had been paid, and the memorial 
ftated the tranfaftion to be the grant of one 
annuity only, and defcribcd the confidera- 
tion 
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tion jointly, the annuities were both held ^Ch^.f.5.^ 
void, becaufe the confiderations were not 
truly dcfcribed there according to the a6t. 

That was fo determined in the cafe of Hood ct ai. ▼. 

, Burlton et il. 

Hood and others againft Burlton and others^ avw. jun.29, 

^ . 4 Bro. Ch. C», 

where the annual intereft accruing from cer- la^i, s. c. 
tain funds was affigned to John Hood, who 
was to retain 100/. in truft to pay 50/. to 
E'dmund Hood, and 50/. to Lucy Gildet annu« 
ally during the joint lives of Mrs. Burlton 
Wd Richard Gildet, and Lucy his wife j and 
tlie memorial regiftered of the tranfadtion, 
Was a memorial of one annuity of 1 00/. grant- 
ed by Mrs. Burlton to John Hood, in truft to 
P^y 50/. part thereof to Lucy Gildet, and in 
trvill to pay 50/. other part thereof to Ed- 
^'^^9idHoodi and the confidcration for each 
vrsis dated as being paid in one fum of 800/. 

The Counfel who took the objeftion, ar- 
gvied, that the confideration was not proper- 
ly ftated, becaufe no joint confideration was 
paid. That in the deed, the confideration 
TOs exprefsly ftated to be 400/. for the an- 
nual payment of 50/. to one perfon, and 
another 400/. for the annual payment of 50/. 

I to 



ch.i. f.5. to another, that the memorial fpoke ol 
annuity, the deed of two feparate ar 
payments, and was in the nature of two 
tinft grams. 

The Lords Commiflioners Eyre 
JJhhurfi, held that it was not a good me 
rial within the aft, and that confequentl; 
annuities were void. 

But if the confideration is paid in 
mfes, and is ftated in the memorial as ha 
been paid in moriey, that has been held t 
a fufScient defcription of it within the nr 
ing of the a6t> iank notes pafling in 
world as cafb, and being generally conf 
ed fb. 

WHghtv Reed, That was the CB,{k of Wrigk againft . 

554!*^ ^ * where a rule had been obtained to 

caufe why the annuity deeds in that 
fliouldnot be delivered up to be.cancK 
on the ground that the true confider 
was not fet forth in the nriemorialj pa 
the confideration being in money, anc 
reil in imk notes of the Bank of £»^ 
whereas the whole confideration was dei 
ed a$ m(nuy in the memorialr 



The Counfe], who Ihewed caufc, faid 
that bank notes had always been copfider- 
cd as money i that they were (o in the cafe 
of tenders. 

Lord Kenyon Ch. J. — Bank notes are 
cpQfidered as money to many purpofes j it 
was fo held by Lord Mansfield and the Court 
in Millar v. Race^ {a) i Burr. 45 j. 



(«) The principal point decided in that cafe was, that a 
Bj^k qote, tl^ough ftolen, becpmes the property of him v^rho 
giFes a valuable confideration for it, iffuchp^rfonhadpo 
notice or knowledge of the robbery : And Lord Mansfield 
ifudy ** Bank notes are not goods, nor fecurities, nor docu- 
mentfl^fgr debts* nor are foefteemed; but are treatedas;»d»ffy 
as eajb^ in the ordinary courfe and tranfadion of bulinefsy 
by the general confent of mankind; which gives them 
t|ie credit an4 QUri:eQcy di money to all intents ^nd p^r- 
p9(e8. They are as much monty as guineas themfelves 
^CCy ,pr any other current coin, that is ufed in commoa 
pjiyrocuts, as money or c^fh. They pafs by a wilU be- 
queathing money or ca(h, and are never confidered as the 
4i;Qnritk8.fpr (poney, but as rpQney itfelf ; on payment of 
;(|ifa|i» the receipts are always giyen as Jpr money, ns^ m 
^ Jecurities or notes. So on Bankruptcies, they cannot 
•h^ followed as identical and diftinguilhable f rom money, 
^Ut fire always confidered as money jor ca(h.'' And in 
woollier part of the fam^ judgment, his Lord Chip (aid,— - 
^*A:baok noteisconftantlyand univerfally, both at home 
and abroad, treated as money, as ca/b^ and paid and receiv- 

1 2 ed 
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yljbhurft J. — The Annuity A6t was paf- 
fcd for the purpofe of guarding againft fidti- 
tious confiderations ; but it cannot be con- 
tended that the payment in this cafe is within 
the mlfchief which that ftatute intended to 
remedy. Bank notes are money to all in- 
tents, and in this inftancc were taken as fiich. 

Buller J. — This Court has never yet de- 
termined that a tender of bank notes is at all 
events a good tender j but if they have been 
offered^ and no objedtion has been made mt 
that account^ this Court has confidered it to be 
a good tender^ and very properly ^^ for bank 
notes paTs in the world as caih. In a caie on 
the other fide of the Hall [a) the Lord Chan- 



ed as cajh^ and it is neceflary, for the purpofes of com- 
merce, that their currency (hould be eftablijbed and fccared ; 
and bis I^rdfhip declared that Mr. J, fHImot, and the 
whole Court of King's Bench were all of the fame opinioo. 

{a) See the cafe of Aufiin v. the Executors of Sir WU- 
Ham Dodwelif Hil. 1729, i £q. Cas. Abr. 319. which it 
the only cafe I can find^ where an objection of this kind 
has been made in that Court, and there Lord Chancellor 
K$ng{a\di — "That a tender in a bank note^ was not^ 
ftriAly fpeakingy a legal tender ; but as it was proved 
that the plaintiff offered to turn it intomoneyi that made 
it a good tender*^' 

cellor 
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cdlor once fuggefted a doubt whether thefe Ch. i. f. 5. 

kind of notes were money ; but here we 

have always been inehned to confider them 

as fuch, though the queftion has never yet 

been diredlly determined. Per Curiam. 

Ruk difcharged. 

So in the cafe of Coufins againft Tbomforiy ^^^}^l' 5 
which was a rule calling on the plaintiff to '^"" ^^P- 335* 
ihcw caufe why the fecurities given to him 
by the defendant, for an annuity of 200/. 
and why the judgment entered up on the 
warrant of attorney ftiould not be fet afide, 
one of the objedlions taken to the memorial 
was, that it did not fhew how the confidera- 
tion was paid, no notice therein being taken 
of the bank notes j it appeared by the affi- 
davits in fupport of the rule that the confi- 
deration was paid by the plaintiff to the 
defendant in cafh and bank notes. The 
above cafe of Wright v. Reed was cited in 
anfwer, where this precife objeftion had been 
in terms over-ruled, and the Court were of 
opinion that the objeftion was completely 
anfwered by that cafe, which they faid was 
clearly diftinguifliable from the cafe of Rum- 
tall V. Murray {a) cited by the Ccunfel on («) Ante 64, 

I 3 the 
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ch.T. r.5. the other fide, bccaufc the notes fpoken ^=>f 
in the latter cafe were not bank notes, fobi^s^h 
are conftdered as cajh^ but the one a banket — =r*s 
check, and the other a promifTory note, th= — \t 
particulars of which it was neCeflary to fta It 
in the mennorial, to guard againft the impci^p* 
fition of giving notes payable at a diftaar7r 
day, inftead of money paid at the inftan/^ 
The rule was difcharged. 

Where there are fcveral deeds fecuring 
the fame annuity, it is not neceflary to ftate 
the confideration in each of them, as they 
are confidered as conftituting one ailurance 
only, and the requifites of the adt arc com- 
plied with, if the confideration appears in 
any part of that affurance. As for inftance, 
if the affurance confifts of a bond, and war- ' 
rant of attorney, to confefs a judgment there- 
on, the warrant of attorney need not exprefs 
the confideration, if the bond does ; and in 
that cafe, though it be ftated in each deed, it 
need be fct forth but once in the memorial. 



Hodges V. Mo- Thofe points were decided in the cafe of 

ney anci Baileyi . 

4 Term Rep, Hodges againft Mony and Bailey ^ where the 

defendant Money y who had joined with Bail^ 

in 



in granting and iecuring an annuity to the /^^*-^5- 
J^intifij obtained a rule for the plaintiff to 
Aew caule why the judgment entered upon 
ihe bond and warrant of attorney given to 
lecure the annuity (hould not be fet afide, and 
why tho(e and all other fccurities fhould not 
be given up to be cancelledj and all further 
proceedings ftaid. 

The fa6b appeared to be as follows :— • 
The memorial of the annuity let forth a 
bond in the penal fuoi of 6oo/. to fecure an 
annuity of jc/. a year $ a warrant of attorney 
to confefs judgment thereon ; and alfo an 
indenture between the parties, which is re- 
ferred to on the bond^ *^ whereby in confide- 
ration of the fum of 300/. &c. to Bailey in 
hand, paid by Hodges, H. Bailey afllgned 
to Hodges his half-pay as a fccurity, &c." 
On the back of which faid indenture is a re- 
ceipt, under the hand of the faid H. Bailey^ 
ibr the fum of 300/. being the confideration 
money paid to him by Hodges for the pur- 
chafe of the faid annuity. Neither the bond 
or warrant of attorney, iss Jet forth in the me- 
mortal, ftated the confideration of granting 
the annuity, nor did the warrant of attorney 

I 4 itfclf. 



ch.i.f.5. itfelf, which was produced in Court, corm — 
tain the confideration, but was in the ufuaK^l 
form. 

The Counfcl for the rule objefted to the 
memorial, becaufe it did not date the confi- 
deration of the bond, or of the warrant of 
attorney, but only of the indenture, and alio 
that the conlideration was not fet forth in the 
warrant of attor/iey, fo that it did not appear 
in every inftrument itfelf, which, by the ex- 
prefi requifition of the third claufe in the aft, 
(•)Anie9. it ought to have done {a)-, in anfwcr to 
"which objedions. 

It was argued, that the firft claufe of the 
«# aft only requires that every memorial fhould 

contain the confideratian of granting the an- 
nuity, not that every deed, &c. fet forth in 
the memorial, fhould contain it. That 
would have been ufelefs tautology, and un- 
neceffary for the purpofe of the adt, which 
was merely to afcertain what the confidcra- • 
tion for granting the annuity was, that the 
Court might fee that the grantor had not 
been impofed upon i and that the end is as 
well anfwered by one averment of the confi- 

deration 
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ckration ts by many. And that it had been ch. r. f. 5. 
Ibdetcrnnined by the Court of Ex chequer ^ in 
xhtczlkof Oliver w. Style. One of the objeftions oiiTer v. styic, 
thcrewaSjthattheconfideration of the warrant 4 Term Rep. 
of attorney was not dated in the memorial i to 
which the Court anfwered, that a warrant of 
attorney to confefs judgment does not con- 
tain upon the face of it any apparent confi- 
deration^ but it was referred to by the in- 
denture I and they were of opinion, that they 
ought to couple the tranfaftion, and take the 
whole memorial together, and if the confi- 
deration appeared that was fufficient. They 
added further, that a Court of Juftice ought 
not to ftrain a remedial law for the purpofc 
of injuftice. That as to the other objeftion, 
that the warrant of attorney ought to have 
ftated the conlideration on the face of it, 
that never could have been the intention of 
the adt; for then it would be equally necef- 
fary to ftate the confideration in the judg- 
ment, which is part of the affurance of the 
annuity: but it would be impoffible. The 
true meaning of the Legiflature was, that 
the affurance, whether it confifted of one or 
more deeds or inftruments, fhould contain 
the confideration; not that it ihould be 

ftated 
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itklf, which was produced in Cc 
tain the conliderstion, but was in 
form. 

The Counfcl for the rule ob 
memorial, becaufe it did not ft 
deration of the bond, or of tl' 
attorney, but only of the inde 
that the confideration was nc 
warrant of attoiTiey, fo that ' 
in every inftniment idelf, \ 
prels requifition of the thii 
it ought CO have done ( 
'which obje&ions. 



Ic was argued, that 
»St only requires that ( 
contun the conliderat 
nuity, not that ever; 
the memorial, fiic 
would have been uf 
neceflary for the j 
■was merely to afi 
tion for granting 
Court mi^ ic<- 
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cry 
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.iot con- 
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J void. 

, taken by itfelf, 

'nfideration of the 

viced which omits it, 
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:iier annuities which re- 

anfadtion in different (lages 

le coniideration of the latter 
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y from 




Ch. r. r. 5. ftated as many times as there were deed^ 
fcveral deeds for the fame purpofc in k 
making but one aiTu ranee. 



Lord Kenyon Ch. J. — faid, that as the 
of parliament only required that the mc^ 
morial fhould contain the conjideration 6f 
granting the annuity^ it would be abfurd ft) 
repeat the fame thing feveral times in the ' 
fame memorial, though feveral deeds were 
given to fecure the fame annuity, each of 
them exprelTing the confideration. That 
fuch a requifition would be defervcdly fub- 
jeft to the objeftion of tautology ; a corti* 
plaint to which legal proceedings were already 
too much open. And that there was ilo 
foundation for the other objection, that the 
confideration ought to have appeared in th(^ 
warrant of attorney, for that the bond, the 
warrant of attorney, and the judgment, taken 
together, only conftituted one afTurahce 1 and 
that the aA of parliament was fatisfied by 
inferting the confideration in any part of this 
one affurance, namely, the bond. That if 
in affurance of an annuity confided of a leafb 
and releafe, or of a fine and other deeds, it 
could not be neceffary to infert the confidera- 
tion 
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tifon of the annuity in the leafe for a year, or Ch. l f. i. 
in the fine; but it would be fufficient if it 
appeared in the affurance, whether conftittited 
of one or of feveral deeds. Per Curiam. 
Rule difcharged. 

But where there are feveral deeds fe- 
curing the faaie annuity, although it be not 
AecefTary to ftate the confideration in every 
deed^ or more than once in the memorial^ 
yet there muft be fuch a reference from the 
memorial to each deed, which does not con- 
tain the confideration, as makes it evidently 
appear that they are all connedted, and relate 
to the fame tranfadion ; otherwife the deed 
which is not referred to will be void. 

Arid if the memorial, taken by itfelfi 
does not contain the confideration of the 
annuity fecured by the deed which omits it, 
and which appears unconnected with the 
other deed, although fuch deed may refer 
to memorials of former annuities which re- 
late to the fame tranfaftion in different ftages , 
of it, wherein the confideration of the latter 
annuity is fully difclofed, yet that will not 
^ filfficient, becaufc it muft be inferred 

from 
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from the rnemorial itfdf of every annuity, 
that all the fecurities relate to the lame tranf- 
atUon, othervvife thofe which omit to ftate 
the confideratioa will be void. 



SanndertT. Thus iH the Cafe of Saufiders againft 

TamiS^.9. Har dingey Clerk, where it appeared that in 

OSlobeVy 1782, the defendant, in confidera- 
tion of 144^ granted an annuity of 24/. 
during his life to one Baker ^ and by way of 
lecuring it gave a bond of 300/. and a war- 
rant of attorney to confefs judgment, and 
afTigned his glebe ilands, tithes, &c. of the 
vicarage of Hale Magna for 99 years. In 
5^^> ^7^3y Baker afligned the annuity to 
Collis; who in Jpril, 1786, afligned it to 
Saunders the plaintiff. On this lafl: afSgn- 
ment, there was a memorial of a deed-poll, 
dated 7th Jpril 1786, executed by the d6- 
fcndant (reciting that by indenture dated 
a6th June 1 7 8 3, 7*. Baker, for the confiderations 
therein mentioned, afligned the glebe lands, 
tithes, &c. within mentioned to J. CoUisj for 
the remainder of the within mentioned term : 
that by an indenture of aflignment, bearing 
^ven date with the deed-poll between J. ColUs 
and the defendant, the fame glebe lands, &c* 

were 
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were for the conGdcrations therein mentioned Ch. i. r. 5. 
affigned to the plaintiff for the refidue of the 
term ; that the plaintiff had contrafted with 
the defendant for the purchafe of a further 
annuity of 7/. during the defendant's life 
(over and above the within mentioned an- 
nuity of 24/.) for 42/. paid by the plaintiff 
to the defendant) j by which deed-poll, in 
conGderation of 42/, paid by the plaintiff to 
the defendant, the latter affigned to the for- 
mer the faid glebe lands, &c. for the refidue 
of the within mentioned term : — The me- 
morial alfoftated a bond dated the 8 th /ipril 
1786, whereby the defendant became bound 
to the plaintiff in 400/. conditioned for the 
payment of one clear annuity of 31/. by the 
defendant to the plaintiff during the life of 
the former ; and alfo a warrant of attorney 
of the fame date, to confefs judgment on the 
iaid bond, &c. In 1786 judgment was en- 
tered upon this lail bond ; upon which a 
fieri facias iffued, and upon the return that 
he had no lay fee, &c.' but was a beneficed 
Clerk, being Redtor of Geftinglborpe in Effex^ 
a fieri facias de bonis eccleftafticis iffued in June 
1 79 1. Afterwards in Michaelmas Term 
.1791, one Ward recovered a judgment 

againft 
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^gainft the defendant in the Court of Com- 
mon Pleas on a bond for 4391/- and aqother 
wriciiTued^ at his fuit, o( fieri facias de hmif 
ecclefiaJiiciSi " without prejudice nevertbdds 
to the former fequeft ration." fFard fiip- 
pofing there was a defedt in the memorial of 
the annuity by the defendant to the plaintifi^ 
obtained a rule in this cauie, calling on the 
plaintiff to ihew caufe why the judgment^ 
and the writ fieri facias de bonis ecclefiafUcis 
had thereon, fhould not be fet afide^ with t 
view of giving effedt to his own fubiequent 
judgment and execution. The obje£bioa to 
the memorial was, that the confideration fat 
the annuity of 31/. fecured by the bond was 
not Hated. 



The affidavits in anfwer to this applica* 
tion contained the two former memorials 1 
the firft in OElober 1782, was of a bond dated 
the 25th 03&ber 1782, from the defendant 
to Baker in 300/. conditioned for tbepay* 
ment of an annuity of 24/. from the former 
to the latter, during Hardinge\^ li&i of a 
warrant of attorney to confefs judgment on 
that bond $ of an indenture dated the 24th 
oiOliober 1782, by which the defendant, in 

con- 
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coniideration of 144/. paid to him by Baker, .^^'Il^\ 

granted and demifed to Baker the glebe 

landst tithes, &c. of the vicarage of Hale 

MdgnOj in Uncolnjhirey for 99 years, if the 

defendant ihould fo long live and continue 

vicar, &c. ; and of an indenture of re-dennife 

dated the 25th of OSober 1782, by which 

Baker granted and demifed to the defendant 

the laid glebe lands, && for 9S years, if, &c. 

futgeft to the conditions, agreements, and 

purpoles therein mentioned." 

The other memorial was *' of an inden- 
ture of aflignment dated 26th June 1783, by 
which Baker in confideration of 1 40/. afligned 
the glebe lands, &c. to CoUis for the refidue 
of the term; and by which he alfo afligned 
to C(9//^ a bond, dated 25th OSober 1782, 
by which HdrdtHge, in confideration of 144/. 
became bound to Baker in 300/. conditioned 
for paying an annuity of 24/. during Hard- 
inge's life, in the manner therein mentioned 5 
and alfo afligned the faid annuity, and a 
judgment on the faid bond, &c/' 

The Counfel who (hewed caufe againfl: 
the rule faid, the confideration of the annuity 

from 
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ch. T. r. 5. from the defendant to the plainti6F manifeftly 
appears on the lad memorial. It is an an^ 
nuity of 31/. compounded of two fums, 24/. 
and 7/, per annum. The confideratioii for 
the latter is dated in terms In the deed-poli 
to have been 42^ and that for the former, 
which is merely an aflignment of another 
. annuity originally granted by the defendant 
to Baker (and of which there is a regular 
memorial) may be fecn by the deed regif- 
tered in the fird memorial, to which this laft 
refers. If fo, the confideration for the bond^ 
which was given to fecure the fame annuity, 
as is evident from comparing the difierent 
indruments and fums together, need not be 
dated a fecond time in the memorial, which 
(«) ADte 118. appeared from the Q,2Xtoi Hodges v. Money {a). 

But if this memorial, taken by itlel^ be not 
fufficiencly dcfcriptivei yet when read with the 
two former ones, to which it refers, and which, 
may be taken into confideration with it, as 
relacing to the fame tranfadion in its difierent 
dages, the whole confideration is difclofcd. 

On the other fide it was infided, that no 
confideration whatever is dated in the lafl: 
memorial for the annuity of 31/. fecured 

bjr 
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by the bond. The bond does not refer to 
the deed-poll (as was the cafe in Hodges v. 
J^iimey) by which the two fcveral annuities 
of 24/. and 7/. were fecured; and there is 
nothing from whence it can be inferred that 
it is the (ame tranfaftion, but the circum- 
ftance that both thofe annuities, when con« 
iblidated, amount to the fame fum as the 
laft annuity. But, on the contrary, any fuch 
inference is negatived by adverting to the 
difiercnt deeds; the annuity fecured by the 
bond being " one clear annuity, of 31/." and 
the bond not being of the fame date with 
the deed-poll by . which the two other an- 
nuities are fecured. This memorial muil 
be taken by itfclf s but if the two others be 
referred to, nothing will there appear to 
connedt the annuity of 3 1/. with the two for- 
mer ones. And if it could be intended, that 
the annuity of 3 1 /. were merely a confolida* 
tion of the two others, then it is open to 
another objedion $ that it is fecured by two 
difierent bonds, upon both of which judg- 
ment has been entered up, and the execu- 
' tion iflued on the laft, and on the former 
one alfp for any thing that appears to the 
contrary* 

K Lord 




cfc^i. r^. Lord Ke^an Ch. J.— I am cxfttmeijr 

Ibriy to be obliged to fct afidc this jvidg" 
menty becaufe the tranfadtion appears lie be 
a fair one ; and if I were at liberty to cbn- 
je6hirc upon the fubjeft, I might diinfc 
perhaps that the annuity of 3 1 /• was intended 
to be fubftitutcd for the two feveral ones of 
124/. and 7/, But we are to form a jiK^nficne 
on the public do(ftiment5 dire6ted by the 
Legidature-s and as the annuity iecutedtty 
the bond may^ from the manner in yAotla 
it is there regiftered, be diflferent frdmdie 
two feveral annuities mentioned in the deed*^ 
pollj this laft judgment on the^ b(»id cannot 
befupported: but this will leave the^y^ 
fecurities ftill in force {a). Had thei^ bdiii 
any words of reference in the memoriid of 
the bond, as "the 31/. which is the iatine 
annuity (ecurcd by the deed-poll, &te/* die 
bond mi^t have been fupported ; but there 
Is nothing in the memorial to connedt -die 
one with the other. 



i\m ' "I 



(a) Vide ante Duke oi Bolton v. Wiliiamj, where it 
was held, that a defedive memorial afTeds tiie whole 
traniadlion. See alfo what bis Lordlhrp £ud in Bartt* 
Lovelace, ^ Tcxmlkcp. 470 ante 56. 



Grgjft 



(jrofej. — TTie ftatute requires' that the Ch.r. r.5. 
cohfidcrarion for every annuity (hall be fet 
forth in the memorial, otherwife that the 
deed fhallbe null and void to all intents and 
purjpoics. Here no confideration is fet forth 
for the annuity (ecured by the bond; and 
d»ftreforc the bond is void. Rule abfolute. 

■ ■*•'■ ■ ■ 

* . ■ ■ . .1 . 

It is not neceffary that the confideration 
of an annuity Ihould be averred in the me- 
nlbrial as a fubftantive faft, but may be fet 
forth therein by way of recital, as the object 
of the annuity aft in requiring it to be dated 
in the memorial, was, merely that the public 
Ihbuld have complete information of the real 
tranfaftion between the parties'; fo that as 
no particular form is prefcnbed, any form 
which complies with the requifiites of the 
aQ: is fufficient. 

■ 

That point was decided in the calfe of sowcrbf ▼. 
Sowerby againft Harris^ which was a rule to Rep. 494* ^ 
fhew caufe why an annuity ihould not be 
fet afide for a defeat in the memorial in not 
ilating the confideration of the annuity as 
required by the annuity aft. The memorial 
as to this part of it, was as follows ; after 

K 2 Hating 
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ftating the date of the deed and the nairies 
of the parties, *' whereby Harris, in can- 
^^ fideration of 2100I. paid^ and which v/as 
infaSi paidj to him by Sowerby, granted to 
the latter an annuity of 300/. &c/* This 
motion was made, and the opinion of the 
Court given, before it was difcovered that 
the memorial contained thefe words, ^^ and 
which was infaSl paid\* fo that the cafe ad- 
judged was on a fuppoficion that thoie words 
were omitted. In fa£t, the fumof 2100/. 
mentioned as the confideration was paid by 
a banker's check, which was afterwa^xjs 
paid by the banker to Harris's attorney, who 
dedufted thereout 600/. for a demand which 
he had on Harris. 



The Counfel in fupport of the rule gave 

up the point of the money being dedudled, 

as the whole fum had been paid to Harrises 

ajgent J but relied on the cafe o( Robin/m v. 

m£.3i,Geo;3. Howell {b), a,nd Wilky v. Wheeler (c)j where 

WTr. 31,0.3. it was held, that the confideration of the 

annuity ought to be averred in the memorial 
as a fubftantive fad ; and he faid that that 
was not required without good reafon ; for 
a contrary rule would open a door for frauds 

and 
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and would be the means of introducing faUe 
lecitak ; on the other hand it was infiftedj 
that as the aft had direfted no mode in 
which the coniideration mud be dated in 
the memorial, if the real coniideration ap* 
peared in the memorial in any way, it was 
fulBcipni: to fatisfy the adt. 

Lord Kenyon Ch. J.-^The objeft of the 
aft of parliament, in requiring the confidera- 
tion of the annuity to be dated in the me* 
morial, was, that the public (hould have 
complete information of the real tranfadtion 
between the parties. And that intelligence 
Will be equally conveyed to the world, whe- 
ther it be averred as a pofitive faft, that the 
cqnfideration was paid, or only dated by way 
of recital. In both cafes the parties may 
attempt to commit the fraud of introducing 
a falle faft into the memorial, but that is 
always open to examination. 

^e Court thought it proper to difcharge 
this rule with cods, the granting of the an- 
nuity appearing to be a fair tranfaftion. 

« 

K3 Tb? 
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ch. I. f. 5- The fame point was . deterrnined in 

Hodges r. Mo. cafc of Hodgss againft Money and Bati^X> 
^Tcm Rcp.^ ^* where thje defendant M?»^j^, who had joiae^ 
^°°* with'5^^ in granting and fecuring an an-' 

ouity to the plaintiff, obtained a rule for th^ 
plaintiff to fhew caufe, .why the judgmenC 
entered up on the bond and warrant of a^ 
torncy given to fecure the annuity, fliould 
not be fet afide, and why aW other fecurities 
fliould not be given up to be cancelled, and 
all further proceedings ftaid. 

It appeared that the memorial fet forth 
a bond in the penal fum of 600/. to fecure 
an annuity of 50/. a years a warrant of 
attorney to confefs judgment thereon; and 
alfo an indenture between the parties, which 
is referred to in the bond, " whereby in con- 
^' fideration of the fum of 300/. &c. to Bail^ 
** in hand paid by Hodges y H. Bailey ajB%ned 
** to Hodges his half-pay as a fecurity, &c. 
*' on the back of which Jaid indenture is a re^ 
•* ceipt under the hand of the f aid H. Bailey far 
*' the funkof lool. being the conjideratim money 
*' paid to him by Bodges for the pur chafe of the 
^^Jaid annuity.** 

The 





confinnation inM9fiemti9l, 

The Counfel for the rule argued^ that 
^^here was no exprefs fubftantive avermept 
^n the memorial, that any confideration was 
paid for the granting of this annuity. That 
what was ftated in the memorial as being 
:txi the back of the indenture was mere 
•frnlo/j and no diredfc averment of thefaft 
of i the 300/; being paid. Non cmftat but 
that fuch a receipt may be wtitten on the 
iiack of ' the indenture, and yet the money 
may not have been paid. It (hould have 
been averred in the memorial that the conr 
fideration ^as paid. In the cafe of Robinfm 
and Howell (a)y where it was only ftated by («) E.31,0.3. 
mvf of recital, " that in confideration of fo ' ' 
fnuch money paid to the grantor the annuity 
Vf9A granted,'' the Court held it infufficient. 

It was infifted in anfwer, that the words 
Allowing the receipt of the 300/. " being the 
c6nQderation money paid by the faid J^ 
j^tti^^^ forthe purchafe of the faid annuity/' 
were a fufficicnt averment that the money 
had been adbually paid : that it was the 
form in which averments in pleadings were 
often made. And as to the fuggeftion that 
it might be the mere recital of the words* of 

K 4 the 
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:Jli( receipt on the back of the indenture, 
>N«s not fo: the receipt concluded thizs 
" being the confidcration money within 
H^md to be paid by hini to me/' 



But the Court faid the objedion had hec^ 

difpofed of in the cafe of Sowerby and ftr-* 

(*) Anu 131, ris (tf), and were of opinion, that the mc^ 

morial contained a fufficient averment diat^ 

the confideration was paid $ though diqf" 

agreed, that if it were merely ftated by way 

of recital that would be fufficient. Per 
Curiam. Rule abfolute. 

couflDi ▼. So alfo in the cafe of Coufins agunft 

6T«rmR^p. ^omp/otty which was a rule calling on the 
'•^^ plaintiff to Ihew caufe why the fecurities 

given to him by the defendant for an annuity 
of aoo/. and why the judgment entered up 
on the warrant of attorney, fhould not be 
fet afide. The n^emorial regiftercd was *^ of 
a bond dated the 14th of November^ i792» 
whereby the defendant became bound to the 
plaintiff in 2400/. and reciting that the plain- 
tiff had contracted with the defendant for 
the purchafe of an annuity of 200/. for the 
life of the defendant for the price of 1 200A 

the 
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the receipt and payment of which faid fum 
is thereby acknowledged by the defendant, 
&c." conditioned to be void on the pay- 
ment of the annuity. The objeftion was, 
that it was not fct forth in the memorial, 
that any confideration was paid, except by 
way of recital, in anfwer to which the fore- 
going cafts of Sowerby againft Harris, and 
Hodges againft Money were cited j a diftinc- 
tion however was attempted to be taken 
between this cafe and thofe, becaufe in the 
memorials of both of them it was averred 
that the confideration was paid -, but 

The Court were of opinion, that there was 
no foundation for the objedtion: and that 
though in thofe two cafes cited in fupport 
of the objedion, the confideration was al- 
ledged in the memorial to have been paid, 
the Court exprefsly gave it as their opinion, 
that it was fuilicient, if the confideration of 
the annuity appeared on the memorial, whe- 
ther it was ftated as a fad or only recited ; 
that independently of the decifions upon the 
fubjed, the rcafon of the a6t of parliament 
fcd to the lame conclufion, for that the ob- 
y& of the ad was merely to give full notice 

of 




ChA* f. 6. of the whole tranfadtion to the puUic, whi^ 
might be conveyed as well in one form as in 
another. The rule was difcharged. '' 
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SECT. VI. . 

> ■...,■ 

0/ ftating the trt^fis and Intarefis .rf ; 4t^ 

1 

Parties. 

1^ G. 3, c. 16, f. A ^^ f^ whom any of them are ^rufi^^^ 
i,aDteV ' t/l y^.] The memorial of every aniitti^ 

muft contain the interefts of all tHe parci^^ 
and. fpecify particularly a]) .]lh9 trt»** 
declared in each deed fecunog; it, otb^*^" 
wife the tranfaftion will be ^?cdd*. Th^^^ 
where there had been an affigjament of fto^-* 
to a truftee, in truft to pty m ant)uity <P^^ 
of it during the joint lives of the granC^"^^ 
and his wife, and in cafe of the death of ^^" 
ther of them in the lifetime of the grantee -^^ 
in truft for the furvivor, and the rhemori^^ 
regiftered did not ftate the contingent intcr^^ 

of 
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of the . furviyor, the annuity was held void, ch. i. r. 6. 
on acccHinc of that omiflion, upon the 
.ground that the memorial did not con- 
tain all the intercfts of the parties, as requir- 
ed by the aft. 

That was the cafe of Hood v. Burlton, ^^^ ^ b^^,, 
where it appeared that by the marriage fet- ^^,'\^l}^ 
tkmcnt of Ferdinand and Diana Burhon, ^»-"'»s-C- 
ftpck in feveral funds was fetdcd to the fe- 
parate uft of the wife for life. Mrs. Burlton 
haying occafipn for a fum of money, by an 
indenture, reciting her, life intcreft in the 
flock, -and that in confideration of the fum of 
4Q0/. to be advanced to her by^ Richard 
Gildet, fhe had agreed to fell to him the an- 
nual fum of 50/. part of the intereft, divi- 
dends, and annual proceeds to be payable to 
her for her feparate ufe during the term of 
her naturaUife.j and whereas for fecuring to 
Jt\im therpaymeut of the faid annual fum, it 
was agreed^ .that; fhe fhould^ppoint and al- 
fign all the intcreft, dividends, and produce 
of the fcver^ funds to become due to John 
Hoodf his executors, adminiftrators, and af- 
' figns, for the, trujfts therein-after declared; 
thefe funds 'were accordingly transferred to 

John 
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Ch^.^6. JohnHoody upon truft to pay 50/. part of tfe 
laid dividends to L»<y, wife of Richard 
Gildetj for her feparate ufe, for life j and in 
cafe of her death in the life of her hufbaiid 
and Diana Burllony then to her huA>and; 
and upon further truft, to make good die 
deficiency of fome annuities which Mrs« 
Burlton was bound to pay to Jane ClarJk^ 
and to pay the furplus to Mrs. BurUm. In 
this deed of affignment, Ferdinand BurlfOB 
covenanted to pay to the truftee any fum In 
which the faid funds fliould be deficient C0 
anfwer the annual payment to Gildet^ and f 
proportionable fhare in cafe of the death ^^ 
Diana between the days of payment : aa^ . 
for further fecuring the annual payment, \%^ 
alfo gave a bond in the penal funi of 1680/^ 
with a warrant of attorney, 

A memorial of this tranfaftion was re- 
giftered, which took notice of the affignment 
of the ftock to John Hood by Diana and Fer- 
dinand Burlton^ for the life of Diana BurU$nj 
in truft to pay 5©/. to Lucy, wife of Richard 
Gildety at and for the price of 400/. It re- 
cited alfo Ferdinand^s bond and warrant of 
attorney, but ftated nothing of the intereft 

of 
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of the furvivpr of Mr. and Mrs. Gildet in <?•>• i- f- 6. 
that annual payaient of 50/. 

., ^ Upon a bill filed by the plaintiffs^ Hating 
the annuities to be in arrear, and praying 
that the trufts of the deed of affignment 
might be eftablifhed, and that the principal 
lum of money in the funds, and the intereft 
and dividends thereof, might be transferred 
to, and applied according to the faid deed> 
and the trufts thereof. The defendants by 
their anfwers admitted the fads as ftated in 
the bill, and fubmitted, whether the trufts • 
in the deed of aflignment ought to be carried 
ilito eixecutipn, and the dividends applied ac- 
cording to it, as the memorial regiftered of 
the tranlaftion took nptice of the deed of 
aflignment and Ferdinand Burlfon's bond and 
warrant of attorney, Ifut fiated nothing of the 
intereft of the furvivor of Mr. and Mrs. Gil-* 
det in that_ annuity -^ which it ought to have 
done, by fhe exprefs words of the Annuity 
Afl: i and it was argued that the tranfadion 
was void, becaufe the memorial did not cor- 
i;cftly recite the trufts pf that deed. 

Lord 
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Ch. J. r. 6. Loixl Commiflioner Eyre. — The bbje^^ 

tion to this memorial applies to a plain prC^"* 
vifion in the aft, which is not fatisfied. t^ 
direfts the menniorial to ipecify to whona tb^ 
Anility is granted. Hcfre it appea^fs to be 
foP Lucy Gild^t for life, for her feparate lift? 
tad if her hufband furvives her, theh te^hilfil 
The memorial has not (tared it to be fbr h1W 
!» that event. Can we then fay, thcljp haVc 
'dated for whbrh it is granted ? The' dircic- 
tlon of the aft is plain, and capable of beiiv^ 
piitfuedj and there is no good reaifbri why 
tft^fuU extent of the benefit intindied'ihotikl 
not be dated. As all the pcrfbhs ifitereftea 
arc not ftated by the mcriloffiii; • I -^ttl-Mrf 
opinion that a fufficient memorial' wilhin''Ai 
aft has not been regiftered, and thercfote 
that the annuity is void, and the bill muft 
be difmifled. - • . .. . 

• • • 

• Lord CommitCvoTitrAJhhurfi^ — ^Tlie ques- 
tion is, whether the aft has been ptiriued. 
The memorial ought to fet forth the dates^ 
furfis, witneffes, and all thbfe thiftgs 5' aiid 
if it is with a truft, the parties beneficially 
intercfted. That is not done in this cafe, 

becauie 
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^^^caufe no notice' is taken of Richard Gildet. ch. i. r. a. 
Thefc afts muft be literally and ftriftly pur- 

f^ed, therefore I think this is not a good 

n\emorial withitt the a<5t. Bill difmifled. 

Where the memorial of an annuity deed 
feted it to have been executed *' on the trujl 
tier An mentioned, ' and on further truft, that if 
mjf of the payments fhotild he in arrear twenty 
iff/s after it became due, the grantee might levy 
them out of the rents,*' and the grantor moved 
to have the annuity fet afide, becaufe the 
memorial did not dlf^lofe the trufts referred 
to, the Court of King's Bench held the me- 
morial (ufficient, becaufe it appeared by an 
sLffidavIt made by the grantee, that he pur- 
chafed the annuity for himfclf only, fo that 
there were no other trufts but that exprefled 
in the miemorial. And the conftruftion 
which the Court sx that time put upon this 
claufe in the adt was, that they extended 
ionly to ferfons for whom trufts were created-, 
obferving, that the liegiflature did not mean 
to require the parties to mention all the trufts 
which were a lien on the eftates, independ- 
ently of the annuity, fuch as to pay taxes, 
chief rents, &c, but only thofe trufts which 

were 
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ch. I. f. 6. were created in confequcnce; of; t^ annuity 
being granted. 

Toidervy v. Thofe poInts appear in the Cafe of Tol" 

Rep. 480. Jervy v. /fllan, which was a rule calling on 

the plaintiff to fhew caufe why an anRuicy 
of 300/. granted to him by the defendant 
fhould not be fet afide, and the deeds fccur^ 
ing it delivered up to be cancelled. The 
fa6ts, as they were difclofed by the affidavitSj. 
werethefe: — In M^, I792> the defendant 
in confideration of 2100/. granted an annuity 
of 300/. to the plaintiff, and for fecuring th^ 
fame, executed a bond, a warrant of attor-^ 
ney to confefs judgment thereon, and an in-^ 
denture;, by which the defendant granted and 
demifed to the plaintiff certain manors, &c» 
in rcveifion, expeftant and to take effedt in 
poffcffion on the deceafe of the defendant's 
father, for 100 years, upon truft for the bet- 
ter fecuring the payment of the annuity. In 
the memorial it was alledged that the parties 
executed the above deed, &c. by which the 
plaintiff demifed to the defendant as above, 
for 100 years, upon truji as therein mentioned^ 
and upon further truft, that in cafe the faid 
annuity of 300/. or any part thereof (hould 

be 
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be unpaid by the fpace of twenty days after Ch^i.c^6. 
the refpeftive days of payment, the plamtlff 
ihould and might, by and out of the rents 
and profits, raife and levy fuch fum, &c. as 
ihould be fufiicient to fatisfy the faid ar* 
rean, &c." But it appeared by the plain- 
tiff's affidavit that there was no other truft, 
Md that he had purchafed the whole annul* 
ty for himfeif, and not as truftee for any 
other perfon, though he had (ince afTigned 
<ttc moiety of it to Mr, Sorton* 

It was objeded, that the plaintiff had 
not complied with the Annuity Aft, becaufe 
^c memorial did not difclofe the trufts of the 
deed. Bup the Court of King's Bench 
^^ught there was no foundation for the ob- 
J^^onj that it was anfwercd by the faft, 
^^t now controverted, that there was no other 
(i^uft, but that fet forth in the memorial, and 
discharged the rule. 

fiut had there been any other trulls, 
^l^ich were created in confequcnce of the 
annuity granted, the annuity would have 
'^^a void, had they not been particularly 
'Pacified in the memorial ; for xf the name 

L of 
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ch. I. r. 6. of any one ceftui que truft is not difdoled, 
^"^^""^^"'^^ that is fufficient to avoid the fecurity. 

Accordingly an annuity deed was iet 
afide for two fuch defefts in the memorial ; 
firfl:, becaule the memorial only dated that 
part of the confideration was paid by the 
grantee to the truftee " in truft and for the 
purpofes therein mentioned," without dif* 
clofing thofe trufts. — Secondly, becaufe the 
memorial only fet forth that the demife was 
made by the grantor to a truftee, " upon the 
trufts therein mentioned," without ikying 
what thofe truftis were. 

Dinn dcm. That was the cafe of Damiy on the dc-» 

Si"*5 tcto^ mife of Dolman v. Dolman^ where on the 
Rep. 64f . ^j.j^ ^f jj^^ ejeftment at the IFeftminfter Sit- 

tings, a fpecial cafe was referved> in fub- 
ftance as follows: — J. Ogilvie, in June, 1780, 
by will devifed the premifes in queftion, 
with others, to J. Hojkins and R. Dam, 
upon truft that they fhould fetde and convey 
the fame, as to one moiety, to the ufe of 
his grandfon, J. O. Dolman, the leflbr of the 
plaintiff, but of no other perfon as his af- 
fignce or otherwife by his aft or deed, for 

life. 



' ( 
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life, without impeachment of wafte, re- Ch^i.^6. 
mainder to two truftees to be named in the 
fetdement, to preferve contingent renuin- 
ders^ remainder to his firft and other fbns in 
tail, remainder to the daughters as tenants 
in common, remainder to the defendant E. 
0. DoknoHy for life. In the will is a provi- 
To, that the aforefaid devife is upon this ex- 
prefs condition, that neither the ieflbr of 
plantiff or the defendant "fhould at any 
time fell, afligrt, mortgage, or otherwife 
difpofe o^ charge, or incumber, their re- 
§5cftive interefts or eftates for life or any part 
tltcreo^ of and in the aforefaid eftates or any 
part thereof," but that in fuch cafe the ef- 
^ and intereft of him or her fo afligning, 
&c. ihould be utterly void to all intents and 
^ purpofes, as if he or fhe were actually dead, 
^ that from thenceforth fuch eftate, &c. 
fliould be held and enjoyed by the perfon 
'^^ in remainder. By indenture, dated 28 th 
^ ajth November^ 178 1, after the devi- 
*^r's death, the moiety of the premifes was 
"^cd to the ufes of the will. By inden* 
^rf> dated 14th January ^ 1788, between 
^^ Icffor of the plaintiff, who was then 
fcized under the will, &c, of the firft part, 

Ij 2 H. Toten 
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/£ Toten of the fecond^ and R. Griffith of 
the third part, in connderation of 926/. 17/. 
^od. paid to Mark Baylor by Toioiy at the 
requeft, and for a debt of Dolman^ and of die 
further fum of 113/. 2j. id. paid by ToieUy 
at the like requeft, to Griffith^ " in truft and 
for the purpofcs therein after exprcflcd/' 
Dolman granted an annuity of 37/. to ToteB, 
to be ilTuing out of the prennifes in queflion 
for 99 years, if Dolman (hould fo long live ; 
and he alfo thereby demifed to Griffith^ his 
executors, &c. all and fingular the faid pre- 
mifes, for 99 years, if Dolman fhould fb long 
live, upon truft that Griffith^ his executors, 
&c. ftiould receive the rents, &c. and pay 
and apply them firft in payment and &tis« 
faftion of the annuity to T^oten^ then to pay 
to Dolman himfelf for fo many years of the 
term as he fhould live 40/. per annum, then 
to retain js. in the pound on the monies 
received, &c. and fubjeft to the faid annuity, 
and the other trufts and out-goings, upon 
further truft out of the refulue of the money 
which fhould come to Griffith by virtue of 
the indenture, to pay off and difcharge the 
fum of 150/. due from Dolman to R. Howell^ 
14/. 8 J. due from Dolman to Mrs, Mafibewsy 

and 
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and the refidue in difcharge of fuch debts Ch^i.^6. 
as might be due from Dolman to any other 
pcribns, and the overplus, if any, to Dol- 
^Mi. A memorial of this deed was duly 
^giftcred, under the ftatuce 7 Ann. c^ 20, and 
mother memorial of it under the 17 Gee. 3, c. 
26, which ftated truly the date of it, and the 

^tnes and additions of the parties, and that 

• 

't Was witncffed that in confideration of 
226/. 1 7 J, lorf. paid by Toten at the requeft 
^ l^lman to Mark Taylor, and of the fur- 
ther fum of 113/. 2 J. 2^. by Toten, at the 
like requeft ** to Griffith paid in truft as 
^^^^ein mentioned,'* and alfo in gonfideration 
^^ 5J. by Griffith paid to Dolman^ Dobnan 
Seated to Toten an annuity of 37 /• to be if- 
ft^itjg out of the premifes in queftion (dc^ 
*^*ibing them truly) to hold the faid annuity 
- 99 years, if Dolman fhould fo long live, 
^Pon the trufts therein mentioned. R. Griffith 
^^tcrcd into poflefHon of the premifes in 
^^eftion, and received the rents and profits 
^*^^reof, fubjcft to the performance of the 
^'^^fts in the laft-mentioncd deed contained. 
'^^ ejeftment was brought on the d^mife of 
^^zzabetb Dolman, to which Edward Jordan 
^^^ R. Griffith, who claimed under the faid 

Hi 3 annuity 
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ch. I. f. 6.^ annuity deed, appeared and entered into tt^^ 
conQxnon rule, in which aftion the plaint 
recovered, and judgment was thereupon 
tered up, and poffeflion of the premifes w< 
taken under fuch judgment ; and now this 
tion is brought to recover back the pol&lBo] 



The queftion for the opinion of ilm^ 
Court is, — Whether the deed of the 14 
of January, 1788, works a forfeiture of tl^ 
eftate of the faid J. 0. Dolman in *the 
miies. 




The Counfel for the plaintiff argued th^t 
it did not, becaufc the deed was void in ^^ 
much as it did not difclofe all the trufls 
required by the Annuity Aft. On the othi 
fide it was infifted, that the deed was fuffic^^' 
ent to fatisfy the meaning of the a£t ; 
therefore it created an incumbrance on 
eftate. 

Lord Ker^on, Ch. J. — Many cafes hz^^^^ 
ban brought before the Court, on the c( 
ftrudtion of this aft of parliament, whi< 
have appeared to bear rather hard upon i 
dividuals : but yet, if they were fct in oj 
fition to the benefits which the public ha^^^ 

deriv^'G^ 
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derived from the aft, I believe that the ha- ch. i. f. 6. 
lance would be greatly in favor of the latter. 
In framing a new law, it is impofllble to 
forcfee, and to guard againft every poflible 
inconvenience that may arife from it; an4 
perhaps, if this law were now to be review- 
ed by the LegiHature, fome alterations might 
be made in it, better adapted to the ends 
propofed by it. This confideration may 
perhaps be a reafon for an application to be 
made to the Legiflature, but it cannot in- 
duce us, fitting in a Court of Law, to break 
through any of the provifions of the a6t. 
In order to fee whether or not the deed in 
queftion be void, let us recur to the words 
of the aft of parliament, and to the cafes 
that have been decided upon it. The aft 
fays, that there fliall be fet forth in the me- 
morial the date of the deed, the names of 
all the parties, ^' and for whom any of thenri 
are truftees," and of the witnefles, ocherwife 
the deed '^ ihall be null and void to all in- 
tents and purpofcs j" and not merely, as in 
the other aft (a) alluded to^ that " t[)e dee4 (a) 7 Anq. c. 
ihall be adjudged fraudulent and void againft 
any fubfequent purchafer or mortgagee for 
valuable confideration." Now if this me- 

J-.f mori^ 
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ch. r. f. $. morial docs not fct forth •all the trulls of the 
deed, we cannot fritter away the words of 
the ftatute, and fay that the deed is void on- 
ly for fome purpoie, when the ad has de- 
clared in exprefs terms, that it is void to all 
intents and purpofes. By referring to the 
deed it appears, that to a certain extent 
Griffith was a tniftee for 7(9/^, and a truftee 
for other purpofes after Totems annuity was 
fadsfied. But though the former truft is fct 
forth in the memorial, the fubfequent trufts 
are not; and therefore the deed is void. 
Much ingenuity has been fhewn by the de- 
fendant's Counfel in the argument : but the 
refult of it is merely this, that perhaps it 
may be proper to apply to the Legiflature 
to relax the fevcrity of the prefent law, and 
to confine its operation to thofe parts of the 
deed only which afFcft the annuity : but a3 
long as this aft. of parliament is to guide 
our condudt, we cannot get rid of an objec- 
tion like the prefent, which is founded on 
the pofitive words of the ftatute. This cafe 
is widely diflferent from the cafe of Toldenjry 
u) s Term V. jilloH (a), bccaufc there all the trufts were 

Rep. 4S0, ante ^ - , . , . , 

144* fet forth in the memorial. 

jljhburft 
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^Jhburft}. 'fhe annuity aft requires ch^i.f|^6. 
tliat all the trufts fhall be difclofed in the 
"Memorial. That was a condition impofod 
^y the Legi(lature> without complying with 
^hich the deed is a nullity : that condition 
has not been complied with in the prefent 
inftancc, and therefore the deed is void to all 
'n tents and ptirpofes. 

Crofi J. It has been contended by the 
^^feiidant*s Counfel, that this memorial is 
ftiflicient under the annuity aft. Now that 
^<^ docs not fay that the memorial fhall con- 
tain all the covenants, and every part of the 
^^ccl by which an annuity is granted, but it 
^P^eifics the particular parts of the deed that 
^^^ to be fct forth in the memorial 5 namely, 
^'^^ date, the names of the parties, and for 
^^Hom any of them are truftees." Then by 
^^^Icing at this deed it appears that Griffith 
^'^^^ a truftec for Howell to the amount of 
^ S c::>/. but the name of Howell^ the c^ui que 
f^'*«^, is not mentioned in the memorial. 
'*^ -txcn it was contended, that even if rhe me- 
l^^^^rial did not contain every thing required 
^ the aft, the deed was only void as far as 
^^Hrfts the annuity : but to that argument 

the 
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cb-i. f. 6 . the words of the a<5t, that the deed fhall 
void to all intents and purpofes, give a 
cifive anfwer. 



Lawrence J. It has been argued,, th^^ 
the demife to Griffith is diftinft from th^^ 
grant of the annuity to ^oten^ and that con ^ 
fequently no part of that demife need be fr^ 
forth in the memorial: but in thatconfift^ 
the fallacy of the defendant's argument. \€ 
indeed Toten's annuity had been grant3cd hf 
one deed, and the demife to Griffith fubjcft 
to that annuity had been made by a feparate 
deed, it would not have been neceflary to 
regiftcr the latter, becaufe th^t would not be 
a deed by which an annuity was granted : 
but the grant to Griffith in truft for Toten 
would operate as a grant of the annuity, if 
there had been no grant to ^oten himfelf in 
the preceding part of the deed. Griffith 
therefore was a truftee for Toten-^ befides 
which, it appears in the deed that there were 
other perfons for whom he was truftee; and 
if the name of any one cejlui que trujl be not 
difclofed in the memorial, that is fufficient 
to av6id the whole deed. It was admitted 
in the argument, that if the parties to an 

annqity 
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annuity agree that a part of the confideration Z^-^- 
ihall be. returned to the grantee, and paid to 
a truftee on that truft, that would avoid the 
whole : but in order to difcover whether or 
not that be any part of the truft, all the trufts 
fhould be difclofed in the nieroorial. In 
order to difcover and avoid fraudulent tranf- 
a£ktons^ the more general the words of an 
atl: are, the greater probability there is chat 
they will effedt the purpofe intended ; for if 
the aft enumerates only particular cafes, it 
is open to evafion. The words of the an- 
nuity aft are general j they require that the 
memorial Ihall contain the names of all the 
parties, and for whom they are truftees ; and 
that not having been done in this cafe, the 
deed is wholly void. Poflea to the plaintiff. 



Ch. I. f. 7. 



ante 7. 



SECT. VII. 

0/a Miftake in the Memorial as regijlereii^ 

t7Geo.3«c.0. TF any miftake appears in the memorial 

X regiftered^ the Court, wherein any a£fcioo 
is brought, or judgn^ent entered by virvv^ 
• of ^ warrant of attorney, will fet afide xSnt 
proceedings upon it, and order the annuity 
deeds to be delivered up to be cancelled 
Thus where a warrant of attorney was giv«ii 
to confefs a judgment on the annuity boi^d 
in the Court of Common Fleas, and d^^ 
memorial defcribed it to be a judgment ^^ 
the Court of Kin^s Bertcb^ the miftake ^^^^ ^^ 
held fatal, and the annuity deeds were 's^^'^ 
cated^ 



^?; 



uet ▼. 



That was the cafe ofjaqies againft Wit^^^ 
jiepl'i^jT*'^"* where a rule was granted to (hew caufc W" ^^ 

a judgment figned on an annuity bond 5^ 
the defendant againft the plaintiff, and ^ 
writ of execution iflued thereon, and c^^^^" 
cutcd, &c. and all proceedings in that c3«-^^ 

fubfequ^-"^ 
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fubfequent to the judgment, (hould not be chj. r 7. 
ict aftde, and why the bend, together with 
the warrant of attorney by which judgment 
had been (igned on the bond in the Court 
of Common Pleas,' (hould not be brought 
into Court, and delivered up to be cancelled, 
and the goods, &c. levied under the execu«« 
tion, reftored to the plaintiflT, and why the 
defendant ihould not pay all the cofts of 
theie proceedings on account of a defedt in 
the memorial as regiftered ; in as much as 
it appeared that the memorial ftated a war- 
rant of attorney to confefs a judgment in his 
M^efty's Court of Kwg's Bench, inftead of 
his Majefty 's Court of Common Pleas $ upon 
caufe being (hewed, the Court of Common 
Pleas held the miftake fatal^ and made the 
rule abfolute. 

But where the memorial of an annuity 
contains a defcription to which the annuity 
regi(tered does not apply, if the memorial 
fpecifies all the particulars which the a6t re- 
quires refpedting that annuity, the flatement 
of unnece(rary matter will not vitiate the 
tranfa6tions but will be treated merely as 

furplufage. 

Tbus 



4fc. 
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CIUT.C7. Thm io d^ cafe of TaUbtc^ ag^unft .^^^ 

r-.idrrrf ^ moTionai of cbc annuicy-decd flatcd it 
5^L^ii^ to have been executed i^ iir in^s ibcrem 

wuwtiaied^ and on funfaer crafty dat if any of 
die pay m e nts (houki be in arrear twenty days 
after becoonng doe^ die gramce m^^ levy 
diem oat of the rents; and the gnuitor 
moved to iet afide the annuicy, becaxde the 
memonal did not difdofe the trulls referred 
tO; but it appeared by an affidavit of the 
grantee, that he bought the annuity for him* 
felf, and that there was no other truft than 
that exprefled, the Court of King's Bench 
held the memorial fuffident, and that there ' 
was no foundation for the objeAion, as it 
was anfwered by the fad not then contro* 
verted, that there was no other truft but 
that fet forth in the memorial. 
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Ch. 1. f. 8. 



SECT. VIII. 

JFhat is conjidired as returning Part of {be 
Confideration Money to the Per/on advancing 
ihe/amey or retaining it on a Pretence within 
the Meaning of the Annuity A51. 

IF any fart of the confideration Jhail be re^ v c 3- c. a6, 
-^ turned to theperfon advancing tbefame^ &c.] 
A folicitor who advances his own money 
on the purchafe of an annuity, is not entitled 
to any connmiflion fee > fo that if any part of 
the confideration money be returned to him 
by the grantor, as a charge for fuch com- 
miffion, or if his charges are very exorbitant, 
and dedufted out of the confideration money, 
the Court will fet afide the annuity deeds, 
as being an evafion of this claufe in the aft. 

• That appears from the cafe of Broom- Broomhead r. 
inf^ againft £yr^, which was a rule calling o!X*b.*^* 
on the plaintiflFto (hew caufe why the annuity Rep!'597ys?c, 
deeds (hould not be delivered up to be can- 
celled, on account of the confideration not 

being 
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ci^<-^*- being duly paid according to the sl&, aixf 
being innproperlv ftacrd in the memorial. 
It was fworn in the affidavits in fupport of 
die rule, that the defendant, with Mr. fTade, { 
in /fpril i793> applied to B. Hewarib to 
raife an annuity for him on their joint bond. 
Howartb procured it from R. floodgate in 
conGderation of 6oc/. to be leaned by their 
joint bond in 1 20c/. to the plaintiff as truftee 
for R. Woodgaie^ and a warrant of attorney 
from each to confefs judgment thereon. It . 
further appeared that the conGderation money 
was paid to the defendant, but that 1 9/. i \s. 
4//. was deducted to pay R. JFoodgate'% bill, 
and that 30^ was paid for procuration 
money. 

The memorial Hated the joint bond and 
the confideration of 600L as being all paid 
to the defendant, and alfo the two warrants of 
attorney, &c. but no notice whatever was 
taken of R. fVoodgat^^ dedudlion for his bill, 
which was mod exorbitantly charged under 
pretence of bufinefs done in preparing the 
fecuricies, including 3/. commiflion money. 
This application was made by fVade^ the 
furety in the bond with Ejre. On fhewing 

caufc. 



^ 
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caufe, the Counfel for the plaintifF argued, ch^y>j: 8* 

that if more than was due was charged, it 

was punilhablc by the feventh feftion of the 

aft {a)i but that it did not afFe6t the annuity. (#) Ante 13* 

But 

The Cvurf of King's Bench faid, " that 
tlie public were much indebted to the excel- 
lent perfon who drew up the aft of parlia- 
ment, which enabled them to put an end to 
tranlaftions of this fort, and that theeffeft of 
the aft would be at an end, if they fuffered 
a cafe of this kind to efcape them : that it 
had been long determined, that if the lender 
of the money charged for procuration, it 
was ufurv, becaufe he was not entitled to it 
for putting out his own money. That the 
purchafer of the annuity ought to pay for 
the memorial, fo that if that was charged, 
or any other improper or exorbitant charges 
were made by the purchafer under colour of 
his being fcrivener, and he dedufted thofc 
charges out of the confideration money which 
he advanced himfelf, it certainly was return- 
ing money within the fourth claufe of the 
aft. That here the 1 9/. iis.^d. was a very 
unreafonable and improper charge, and when 

M thofe 
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ch.i. r.«. thoie exorbitant items were deduded ouc of 
^^^"^^'^^ it, it reduced the confideration to 580^ 8/. 
Sd. but the memorial ftates it to be 600I. fo 
that at all events it was improperly fiated in 
the memorial ; and the Court added, that 
they would make the rule abfolute, on the 
ground that it was within the ibtirth claufe of 
the ad, as a warning againft fuch fhameflil 
traniaftions. Rule ablblute. 

17 o. 3. e. a6, Jfany part of the conjtderaim is retmned 

f. 4, ante 10. J J r J j 

m pretence of anfwering the future papnaits of 

the amukyy or many other pretence^ In the 

Cox T. Wright, cafe of Cox V. Wright y where a motion was 

B. R. Mss.' made to fet alide a nonfuic obtained, on the 

ground that an annuity was not properly 
regiftered, where it appeared that 500/. were 
to be given for an annuity of tool, but 15Q/1 
were detained by the grantee for a year afkl 
a half accruing annuity, fFilles J. feid, " that 
in faft the grantee had detained a fum but of 
the confideration in his o^n hands, for which 
he was receiving intereft, before any part of 
the annuity became due, contrary to the ex« 
prefe words of the aft; and Butter], laid, 
he might as well have detained' the whole. 



In 



CC 
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In tW crftf oiff^aiti v. MiUarelj where cb. 1. r.g. 
Rti annuity of 30/. was granted lA confid^fa- Wattsv. 

.» /•/Ni t«ti •in f Millard, E. 34, 

tionf of J 86/. whith the nfierrtoWai ftated to g 3.b.r.mss. 
Ifeve been paid, whereas it appear e<i by tlie s. c"! but^?hc^ 
rfffidalV'Jfi that oAly i^oL were paid to the not appear. °^' 
defendant, and that th6 rennaJning 50/. were 
retarned by ff^atis with MiUdrd's confent, in 
part of payment of a deiteand which Waits 
had on one AtHnJimy the attorney for both 
parties, which was accounted for by a receipt 
from Watts to Miilar4 for that fum on ac- 
count of Aikinfany and a promiffory note from 
Atkifffan to MUhrd for the fame 5 which, k 
w« contended, was tht fame as if fo much 
n)oney had been a^ually paid to Millard^ 
becaufe k was with his confent. But the 
Court held that the receipt of 50/. admitted 
by the grantbr as money for another perfon 
made the annuity voidy becaufe it was re- 
tained on a pretence within the fourth fedion 
of the annuity zi&a 

So alfo in the cafe of the Duke oiBolf^A -, ^ ,„ . 

Duke of Bolton 

againft Williams^ where Mrs. WUliams was ▼• wiuums, 
Entitled to an annuity of jooif. iamd had af- -io^slcl***^*' 
fi^ed two fmaU ^nnirities out 6f it, whtcb 
#*ire fccuritd by the afl^nment of her an- 

M 2 nuity 
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ch.i.f.8. nuhy of 300/. And after the fale of thofe 
annuities^ by deed between her and one 
Cre/well, fhe agreed to fell an annuity of 250^! 
for her life to Crefwelly and to enable her to 
do fo5 the affignees of the two fmall anr 
nuities agreed to aifign them. For this 
purpofe fhe afligned her annuity of 300^ to 
Crefwell^ in confideration of 2000/. upon 
truft to retain for himfelf 250/. a year during 
her life, and to pay the refidue to her. At 
the time of execution^ the two former an* 
nuitants received i66o/. js. part of the pur* 
chafe money paid by CrefweU in fittisfaftioa 
of their annuities^ Of the remainder of the 
purchafe money 15/. was paid to Bajfrur^ in 
confideration of his trouble in negotiating 
the agreement with the fomner annuitants, 
which payment they infifled on previous to 
their execution ; and ji/« loj. was paid to 
Palmir, CrefweWs attorney, for the ezpences 
of the tranfadtlon : after thefe dedudions the 
remainder of the 2000/. was received by 
Mrs. TVilliams4 

■ 

When thefe affignments came before the 
Court of Chancery, on the ground of their 
being void under the annuity aft. Lord 
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Zougbiorougb Chancellor, upon affirming a ,^ChM. rjj. 
former decree of Lord Tburlow's, after point* 
ing out feveral omiffions in the memorial, 
his Lordfliip faid; " Befides this, another 
claufe in the ilatute is diredly applicable. 
The original agreement we know nothing 
of but from the deed itfelf. How has that 
fum of aooo/. been paid to Mrs. Williams' % 
ufc ? Juft at the time, at the moment the 
money was paying. Palmer brings his bill. 
There is no evidence at all, that it was part 
of the agreement, that CrefweU\ attorney 
fliould be paid by her. On infpefting the 
bill the charges fecm proper; but they are 
againft Crejwell. In the courfe of this bufi- 
nefs the money he has received is to the ufc 
oiOreJweli. Though that fum cannot be 
faid to be literally retained by Crefwelly yet 
it was dedufted out of the fame, which upon 
the face of the tranfadion was all to be ap- 
plied to her ufe. Suppofe it fair, and that 
there was no fudden impolition, but that it 
was part of the agreement, it ought to be 
ftated J for inftead of receiving 2000/. there 
is a deduftion of what in the ordinary courfe 
of the tranfaftion would fall on Crefwelli 

M 3 there* 
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Ch. I. f. g. therefore the propo(itjk>n in the ^ecrej: is 

that the deed is yoid for want jQfjeni;o]^nncrj;( 
gf ^ proper men^priaL 



SECT. IX- 

Of Jetting forth the Names oftbfi Pifrties j^fM- 
Deeds and Mmori(U. 

n Q. 3. e. a6, A ND every memorial Jball ctmtain^ S^c. api 
f. I. ante 7. Jl the names (f all the parties^ ice. And 

n>id.f.3.tnte9, ^ another ckufe of the aft it fays, IneveO 

deed^ &c. whereby ^y annuity is granted^, fc^t 
the name or names of the ferfon or ferfons h 
whom and on wbqfe behalf the conjiderati^ Jb^ 
be advanced^ fhall be fully and truly fetfirfki 
&c, in words at lengthy &:c.] Jn the cafe ^* 
Watts y. If^qtts V. Millard^ amongft many other ^^' 

§.^4.0. 3. jeiCj:ion§ taken to the annuity tranlaqiion ^^^ 
I'^c "bat^thi^^ ^^^ ^^^^ ^- chriftian names of all the p^*' 
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memorialy but they did appear in fome part of Ch. i . r. 9. 
the fecurides. In anfwer to which the Couri 
iaid^ << that if the names of all the parties 
were fet out at &1II length in any part of the 
fecurities, it was enough, but that the an- 
nuity muft be fet afide on account of the 
obje^on taken to the payment and impro- 
per deicription of the con(ideratipn» 

In the cafe of the Duke of Bolton v. DttkeofBoUoa 
WtUiamSj Lord Loughborough Chancellor, in It ai. mss!' 
giving judgment faid, " that the memorial ay^^s. c' 

1 ^ • 1. rill • aVez.jun. 138, 

ought to contain the names of all the parties s. c. 
concerned in the payment of the confidera- 
tion of an annuity, and that it was not mat- 
ter of furplufage within the aft, to fet forth 
the names of two perfons where two are 
concerned in the payment. That the objedt 
Qf tlie {^egifl^ture was, that the whole tranf- 
ai^ioQ, the names of all the parties cpoperned, 
of whom enquiry might be made, or who 
might be called on as witneiles, fhould be 
inferted. And in another part of the fame 
judgment his Lordfhip faid, " the money 
was not in truth paid by Cre/well, but by 
an agent, whofe name ought to have been 
fet forth. It fhould have flated, that it was 
paid by Jenkins, and on behalf of CreJwelL 

M4 If 
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Cb. f . f, xa If this can ftand^ his Lordfhip faid, it woi^cl te 
neceflary immediately to repeal the aftsfor the 
coniequence would be^ that the memorial^ 
which) it is obvious, fhould ferve as a checl^ 
on thefe tranfaftions, would be a cover c<^ 
them, and would be deemed to give adii-^ 
tipnal validity, inftead of checking their?^ 
and bringing all the circum(la|ices to Ught. 



SECT. X. 

0/the Witnejfes to each Deed. 

f70co,3[.e.a6, *^ A^^ ^^^ memorial Jhall contain^ &?r, ani 

•^ " the names of all the witnejfes J*'\ A 
meniorial under this claufe of the Annuity 
Aft ought to fpecify accurately all the 
names of the witneffes to the relpeftive in- 
ftruments by which the annuity is fecured : 
ilating them generally as witneiTes is not fuf- 



That 
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That. was decided in the cafe of Hart v* ch. i. f. lo. 
Lovelace, where a rule was obtained, calling Hart v. lovc- 
on the plaintiff and another to ihew caufe Rep*. 471* 
why a judgment fhould not be fetafide, and 
why an indenture, bond, and warrant of at- 
torney, given to fecure the annuity, fhould 
not be delivered up to the grantors to be 
cancelled, becaufe, amongft other objeftions, 
it did not appear with fufficient diflinftnefs 
who were the witnefTes to the indenture, or 
to the bond and warrant of attorney, the 
memorial only flating, " that all the inflru- 
ments were attefled by, and executed in 
the prcfence of ff^. D. of, &c. and W. M. 
of, &c» or one of them/* 

• 

It was argued, that the names of all the wit- 
nefles were fet forth as required by the aft. 
That it is not nccefTary under the aft to ap- 
ply the names of the refpedtive witnefles to 
each deed, for the tranfadion may equally 
be traced whether a perfon be a witnefs to 
one or the other of the deeds. But 

'LovdiKenyonCh.]. faid, — I cannot get over 
the objcftion, that the names of the wit- 
nefTes 
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ch. I. f. 10. neffes to each of the deeds arc not fet forth 
with fufBcient accuracy in the memoruUi 
and this objc<5tion applies (o the indenture 
as well as to the bond ^nd warrant of attorr 
ney. The Legiflature, in framing this aid: 
of parliament, intended that pvery circum* 
ftance relating to the annuity (hould be dif- 
cloied; and more information is likely to 
be coUefted on the fubjeft, if all the wit- 
neiTes to the different inilruments be let 
forth in the memorial, than if only fomc of 
their names be there mentioned s for ibnoe 
important parts of the tranfaftion may perr 
haps be known only to the witaeiles to one 
of thofe inflruments. In this memorial the 
names of the witnefles are not dlftin&ly fet 
forth ; if we allow this mode of ftadng their 
names to be fufficient, it will be difficult to 
draw the line -, and in the next cafe it n)ay 
be alledged in the memorial^ that the difie« 
rent inftruments were executed in the pre* 
fence of an hundred witnefles (naming them) 
" fome or one of them/' On the objedlion 
rcfpefting the witnefles, I am bound to de- 
termine againft the plaintiB^, though on the 
merits it appears to be a hard cafe againfl: 

him: 
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him ; but in conftruing an a6t of parliament^ 
which wi^s pafled for very wife purpofes, we 
myft eftgUi^i a rule applicable to allcafes.^ 

Grofe J. and Lawrence J . exprefled theni- 
fclves of the fame opinion j that the objection 
refpefting the witnefles was ^^1^ and the 
ri|le WiSis made abiblujte. 
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SECT. XL 

Whether the Securities are void, or merely void-' 
ahle for any BefeSf in the Memorial i and 
herein who may take Advantage of fuch 
Ihfea. 

ipVERX fuch deed, £^c. JhaUbe null and ,70.3,e,»8.f, 
4^ void to all intents and purpofes.} It is '* *"*'' ^' 
fiiUy fettled, that unlefs a menriorial of every 
apnuity is regiftered conformably to the me-, 
thpd prcfcribecj by the aft^ the fecurities are 

not 
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t ^ 

Cb.T. f. Ti. not merely voidable, but abfolutely void. 
And a perfon who is not a party concerned 
in the tranfadbion may take advantage of 
any defeft or irregularity in regiftering the 
nnemoriaK 

Thus, where a perfon, againfl: whom a 
writ of fieri facias had been taken out, was 
in poffeffion of goods under a deed, which 
was given in confideration of an antecedent 
debt, and a fmall annuity pajrable from 
thenceforth; the Court of King's Bench held 
the fherifT was warranted in returning nulla 
hona^ becaufe it appeared that the memorial ' 
of fuch annuity was not regiftered according 
to the direftion$ of the aft, and conlequent- 
^ ly the deed under which the goods and annu* 

ity had been obtained, was void. 

Cfopey y. Ark- That was the cafe of Crojley againft Ark- 
Rjp.'fej^*'^" ^oright, where the plaintiff brought an a6tion 

againft the defendant, as ihtxiS oi Derbyjhire, 
for a falfe return on z, fieri facias ifliied on a 
judgment recovered againft William Clarke^ 
at the fuit of the plaintiff, and indorfed, to 
levy 790/. &c. At the trial before Butter J. 
at the Sittings at Weflminfter^ after Eajier 

Term^ 
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Tsrm, 1788, the plaintiff proved the judg- p-^-^"-, 
ment recovered againft Clarke on the 27 th 
jjuguft 1787, for 1400/. in debt on bond, 
for a bona fide confideration ; and then a 
copy of the execution, and the fheriff 's re- 
turn oi nulla bona. Then, in order to prove 
the property of the goods levied in Clarke^ 
an indenture was produced, which was exe- 
cuted on the 4th of June 1787, between 
Edward AlUmJon of the firft part, and William 
Clarke of the fecond part ; whereby after 
reciting that 460/. was due from Allan/on to 
darkey for which judgment had been con- 
fefied, and that Clarke had agreed to advance 
ao/* more, and to pay an annuity of 25/. per 
annum to Allanjony and provide him a decent 
apartment, Allanjon afTigned to him the pof- 
feffion of a farmj and all the crops, cattle, 
goods, and efFeds, &c. Of thefe the (he- 
riff's officer had taken pofTeifion under the 
plaintiff's execution. But at the fame time 
there was a diftrefs for rent on the premifes 
by the Duke of Norfolk ^ made on the 8 th 
oijune. After this execution at the fuit of 
the plaintiff, Clarke himfelf took the fame 
goods in execution, on a writ fued out by 
him upon a judgment againft Allan/on. The 

learned 
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Ch.T. r. II. learned Judge being of opinfofl, uptJ/A-m 
objcftion taken, that the dttd \n queftioh 
was void for want of an enrolment ohder 
the Annuity Aft, and confequendy that no 
property was proved in Clarke,- ndfifuitei! iSit 
plaintiff. 

In Trinity Term, 1788, the Court dfB^ 
R. was moved to fet this nonfuit sliide, and 
grant a new trial, on two grounds : Firfl, 
that the deed was only voidabley and liot 
aftually void, for want of a memorial haE^kig 
been enrolled i and fecondly, that tfte iherifi^ 
who was no party to it, could not take wcff 
advantage of that defeft, whatever the pof* 
tics themfcives might. 

The Counfel, who fliewed caufc i» (bp-i 
port of the rule, faid, that there ^ere many 
ftatutes worded as ftrongly as the Antiditf 
Aft, and that the Courts had conftrued tHefn 
to mean only voidable at the ekftion of the 
parties concerned (a). And he compared 






(a) lEl. c. 19. loCo. 59. a. Cro. Eliz. 207. 13 £U 
c. 10. I fil. Com. 87. Co. Lit. 45* a- 3 Co. 60. 



diis 



L 



• or merelp tiottiaMe* &c. 175 

this to the cafes of Fines and Recoveries, ch. r. ft n. 
which, though declared to be void, are only 
voidable (i). 

Btdler J,— -The queftion, whether, as a 
diflrefs had been made on the premifes, the 
Ihcriff was at liberty to take the goods in 
^ execution, was not confidered at the trial. 
It is immaterial to confider in this ilage of 
the bufinefs what a Court of Equity would 
have done, if an application had been made 
to them to enforce the regiftering of the 
deed : but the terms on which they would 
compel it are againft the argument ufed by 
the plaintiff's Counfel ; for they could not 
fay that a deed, which was actually void in 
point of law, was good; but, as between 
the parties themfclves, they would do what 
was right by a fide wind. If the Court of 
Equity interpofed, it would be by faying, that 
the party who had granted the annuity fhall 
not retain the confideration money againft 
confcience ; but if he did retain the money, 
they would compel him to make a new 



(h) % Inft. 336. 3 Co. 59. b. 60. Bull. N. P. 224. 

grant 
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cjki. r.ii. grant, and to regifterit. It isalfo immate- 
rial here to fay, whether) in the inftance put 
of a family (ettlement, containing the grant 
of a fmall annuity, a Court of Equity would 
confider it as two diftinft deeds for that 
purpofe. But the objedion now is, that the 
deed itfclf is void, becaufe the memorial was 
not rcgiftered according to the directions of 
the Annuity Ad. The words of this ftatute 
are as ftrong as pofTible ; it makes the deed 
void to all intents and purpofes whatfoever: 
And in none of the numberlefs cafes which 
have arifen upon this a£t, has it ever been 
doubted but that annuity deeds, not regiftcr- 
ed conformably to the ftatute, were void* 
The cafes cited on behalf of the plaintiff do 
not apply: Firft, as to thofe relating to 
matters of record, they ftand on a very dif- 
ferent ground. And fecondly, as to leales 
made by ecclefiaftical perfons: the objedt 
of thofe laws was to prevent ecclefiaftical 
perfons binding their fucceflbrs without their 
confent ; and therefore the Courts have faid, 
that they may bind themfclves, but not their 
fucceflbrs. But the cafes of annuity deeds 
proceed on different principles. We all 
know the mifchiefs that enfued the granting 

of 
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of annuities previous to the (Utute 17 G, 3. ch. i. f. u. 

c. 26. They are not granted for a number 

of years only, but for life, and generally by 

dillrefled men, who cannot offer any fecurity 

beyond their own lives. And unlefs they 

can be avoided by the parties themfelves, 

they cannot be avoided at all. And if we 

were to determine that an annuity, granted 

for the life of the grantor only, cannot be 

avoided during his life, fuch a conftrufbion 

would repeal the aft of parliament. The 

two (tatuces alluded to, relating to gaming 

and ufury, are very oppofite; the provi- 

fions of thofe ftatutes are fimilar to thofe of 

the one in queftion -, and it has been deter- 

nt)ined, that thofe fecurities are void, even in 

the hands of innocent purchafers. But there 

is another circumftance in this cafe which is 

decilivej it has been properly admitted in 

the argument, that at all events the parties 

themfelves may avoid the deed : then let us 

confider, whether under thefe circuaiftances 

they have not elefted to avoid it ? In my 

opinion the aft done by Clarke fhews his 

eleftion to avoid it. He had poffeflion of 

thefe goods under the deed dated the 4 th of 

June 1787 5 fo long as that deed continued 

N in 
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ch^. nif, in force, the property was his ; but, iiot re- 
lying upon that, he afterwards fued out exe- 
cution againft thefe very goods, and by that 
he declared his elcftion to avoid the deed. 
This cannot be likened to the cafe of a deed 
by which a fmall annuity is referved to a 
perfon not privy to other parts of the deed; 
becaufe here the annuity is the very donfidc- 
ration of granting of the goods j therefore 
the tranfadtion is entire, and muft (land for 
the whole, or be defeated for the whole. 
And here Clarke has faid that he would 
not abide by it. With refpeft to' the cafe 
of a contraft upon paper not ftimped, that 
is widely different from the prefent cafci 
The Stamp A6bs are merely revenue laws j 
there are claufes in fome of the old ones to 
enable the party who has made a contraft 
on undamped paper, to get it ftamped after 
it is made, on paying a certain penalty : now 
all thefe adbs being made in pari materia, 
muft be taken together; and though they 
fay that fuch a paper fliall be void, yet they 
make a provifion to make it good; and 
therefore if it be ftamped at the time it is 
produced, it is fiifEcient. The cafe alfo of 

a criminal profecution for a forgery com- 
mitted 
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mitted on undamped paper ftands on a dif- ch. r. r. ti.^ 
ferent ground i the ftatutes only fpeak of 
deeds which are avoidable in law if not 
damped; but in the cafe of forgery, the in- 
ftrument is not produced as a good deed, 
but as a falfe one. Then it is not competent 
to the perfbn makiqg fuch falfe deed, to fay 
on a criminal inquiry that is not good on 
another account s for if the inftrument be 
falfe, and it be made with a view to de- 
ceive, that is fufficient to conftitute a for- 
gery. 

Grofe J.— I cannot form any opinion 
with refpeft to the real merits of this cafe. 
But the queftion before the Court now is 
between the plaintiff on the one hand, and 
the flieriff on the other; in which the Court 
is to determine, whether the goods taken 
under execution againft Clarke, at the fuit of 
th^ plaintiff, be the goods of C/arke or not ? 
It has been faid, that Clarke being in poffef- 
fion of them is primd facie evidence of the 
property being in him ; fo it is. But if that 
pofleffion be gained by the deed, and that 
deed come before the Court, we muft fee 
whether it conveys the property or not ; and 

N e that 
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ch^. f^ii. that brings us to the queftion, whether the 
deed is or is not void to all intents and pur- 
pofes under the a£t of parliament. If it b^ 
the plaintiff cannot rec6ver. Then it is 
material to confider the fituation of the par* 
ties : a writ was delivered to the flieriff, to 
take in execution the goods of Clarke ^ this 
deed was then put into his hands^ by whidi 
he faw that an annuity was granted ; and he 
alfo knew that it was void by the Ilatiite, be* 
caufe it was not regiftered* Then, after the 
a6t has declared that fuch a deed is void to 
all intents and purpofes, it would have been 
imprudent in the fheriff to have continued 
in poffcffion of the goods of which there was 
no valid conveyance. Whether Alknfin^^ 
Clarke intended to difpute the validity of this 
deed, I cannot fay : but I conceive that ci* 
ther the one or the other would difpute ^^ 
as it might be convenient for him to do i^ J 
for no counter- part of it was executed ^ 
Allanfony in order that he might have re^"' 
tered iL Then the obfervation with refp^" 
to what Clarke did afterwards, fatisfies tT^^ 
that it was his intention to avoid the de^^ » 
that was not known to the world j but ^' 

any other perfon chofe to claim under th^^^ 

deed> 
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deed J either of them would fay that the deed Ch.i. f. ir. 
vms void. The argument by analogy froni 
the ftatutes relating to ufury and gaming, 
applies ftrongly to the prefcnt rafc. I lay 
afide all confideration of fraud; becaufe, 
without laying any ftrefs upon the queftion 
of fraud, I am of opinion that the deed . is 
void in point of law ; confequently, that the 
fheriff made a proper return, and that the 
nonfuit mull ftand. Rule difchargcd. 

So the fame points were determined in saunderf ▼. 
the cafe of Saunders againft Hardinge, clerk. Term Hep. 9* 
where there were feveral fecurities for the 
payment of an annuity, and an objeftion 
was taken to the memorial iy a judgment 
creditor (who was riot a party to thi tranf- 
aAion) becaufe the confideration for the an- 
nuity fecured by one of the dcdds, was not 
ftated in the memorial, and there was no 
reference to fuch deed, fo as to make it ap- 
pear that the fecurities were all connefted, 
and related to the fame annuity. For 
"which defeft a rule was obtained to (hew 
caufe why a judgment entered, and writ 
of execution iflucd thereon, fhould not bfc 
ict afide. - ^ : 

N 3 The 
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ch. I. f. ir. The Coanfcl againft the rule contended 

' ^ that though the words of the aft are " imil 
andvoiJy*^ they meant voidable onljr^^ and 
that the fame conftruftion had been put up- 
on fimilar words in different ftatutesj 1 Eliz, 
c. 19, f. 5. 13 Eliz. c. 20. This, then, 
fhould have been avoided (if at all) attbe 
inftance of the defendant hinifelf^ the words 
of the ftatute being — ^**it (hall be hwfijl for 
the party by whom the annuity is made 
(fl) Ante 10. payable, to apply to the Court, &c." (tf). 

That this was introduced for the bene- 
fit of the party himfelf, and quiUbet f&teft r^ 
nunciarejuri pro/e introduSio. On the other 
fide It was faid, if the memorial be defec- 
tive, the ad renders " the inftrument n4 
and void to all intents and purpofes." pP^ 
if it be only voidable, a creditor of the de- 
fendant, who (lands in his fituation, it^^J 
eleft for him to avoid it. 

Lord Kenyon Ch. J. faid,— ^ere was '^ 
foundation for the arguments 5 for, thaC "7 
the words of the ftatute, the bond w^5 * 
nullity, becaufe it did not ftate the configu- 
ration, and did not appear from the (t^^- 

ment in the memorial to be connefted vfith 

• 

the 






the Other fecurities. That in fevcral cafes g'^j-^''^ 
which had ^fen upon this a6t of parlia- 
tnent^ which in general was a very beneficial 
one, the Courts had found themfelves fetter- 
ed with pofitiyc terms of law j but that it 
was better in this, as well as in thofe in- 
fiances, that .a particular . inconvenience 
ihould be felt, than all thofe tnifchievous 
ede£bs (hoyld not be remedied».againft which 
the annuity a£b was intendedto guard. 

r GrofgiJ. — laid, that the ftatute required 
that the conQderation for every annuity Ihould 
be fet forth in. the niemorial, otherwife that 
the deed ihould be null and void toallin- 
Qapts and purpofes. That here no confide* 
r^ion.wasfet forth for the annuity fecured 
by the. bond,., and therefore., the . bond was 
void. Rule abfolute. 

So it appears from the c^k of. Br4fmbead Broomhead t. 
V. J^^, that advantage m?y be taken of ^ny sJb/r .' Jis?.' 
defeat in the memorial by a perfon who 59^^'" c?but 

t_ n r 1 • - .' ' the fame point 

rpaps no benent from the annuity; for in docs not appear 
that cafe Mr. Pf^aJe, who ; was only joint 
obligor in the bond >yjth, the gran tee> made 

N 4 the 
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the application to the Court, and on his af- 
fidavit there appeared quite fufficient ground 
for the Court to fet the annuity afide. 



Dann dem. 
Dolman ▼. 
Dolman, 
(Term Rep. 
04I* 



So alfo in the cafe of D^ on the dcmife 
of DolfHan againft Dolman^ the Court of 
King's Bench held, that if the memorial of 
a deed to fecure an annuity be defcftive, that 
the whole deed was void to all intents, even 
though there are other parts of it not con- 
ne6bed with the annuity tranfadion. In that 
cafe the party being entitled to a life eftate^ . 
fubje£t to a condition not to charge or in- 
cumber it, granted an annuity, and demifed 
the land as a fecurity, but there was a defeft 
in the memorial of the annuity in refpeft ^ 
the truft in the deed, ail of which were not 
difclofed as the aft requires ; and it was held 
that the deed was wholly void, fo that it did 
not work a forfeiture of the cftatc by 
an incumbrance. The Counfel for the 
defendant tried to diftinguifhed that cafe 
from thofe before decided on the point, by 
obferving that in thofe cafes the conlideration 
was fo blended with the annuity deeds, 
that they could not be feparatcd from it, 

whereas 
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whereas hei-e every thing neccflary to fatisfy Ch.i.r. it, 
the aft rcfpefting the annuity itfclf was fet 
forth in* the 'memorial. 

laord Kekyon C\i. J . Many cafes have been 
brought before the Court on the conftruc- 
tion of this a£l; of parliament, which have 
appeared to bear rather hard upon particular 
individuals } but yet if they were fet in op- 
pofition to the benefits w,hich the public 
have derived from the aft, I believe that the 
balance would be greatly in favour of the 
ktter. In framing a new law, it is impof- 
fible to forefee, and to guard againft, every 
poflible inconvenience that may arifc from 
it : and perhaps if this law were now to be 
reviewed by the Legiflature, fome altera- 
tions might be made in it, better adapted to 
riie ends propofed by it. This confideration 
may perhaps be a rea{bn for an application 
to be made to the Legiflature, but it cannot 
induce us, fitting in a Court of law, to break 
through any provifions of the aft. In or- 
der to fee whether or not the deed in ques- 
tion be void, let us recur to the words of 
the. aft of parliament^ and to the caies that 
have been decided upon it. The aft fays 

that 
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c^.i. r.ir. diat there ihall be fet forth in meixiorja/ 

^' the date of the deeds, the i^ames of the j 

parties, and for whoni any of them are 

truftees, and of the witneflcs, otherwife the 

deed fhall be null and void to all intents and 

purpofes }" and not merely, as in the other 

aft alluded to^ namely, 7 Ann. c. 20. that 

' . . . < . 

" the deed (hall be adjudged fraudulent and 
void againft any fubfequent purchafer or 
mortgagee for valuable confideration/' Now 
if this memorial does not (et forth all the 
trufts of the deed, we cannot fritter away 
the words of the (latute, and fay that the 
deed is only void for fome purpbfe, when 
the aft has declared in exprefs terms that it 
is void to all intents and purpofes. By re- j 
ferring to the deed it appears that all the 
trufts are not fet forth, and therefore it is 
void. Much ingenuity has been fhewnby 
the defendant's Counfel in the argument, 
but the refult of it is merely this, that perhaps 
it may be proper to apply to the Legiflaturc 
to relax the feverity of the prefent law, and 
to confine its operation to thofe parts of the 
deeds only which affeft the annuity. But 
as long as this aft of parliament is to guide 
our conduft, we cannot get rid of an objec- 
tion 
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tion like the prcfent, which is founded on cb. i. f. if. 
.the pofitive words of the ftatute. 

Jljhhurji J. faid the deed was void to all 
intents and purpofes, and that the Court had 
before over-ruled the arguments which were 
urged to (hew that only that part of the deed 
was void which relates to the annuity, where 
they decided that the .deed was a nullity, 
becaufe the parties had not complied with 
the condition impofed by the Legiflature. 

Grqfe J. It was contended^ that even 
if the memorial did not contain every thing 
required by the a6t, the deed was only void 
as &r as refpeAs the annuity : but to that 
argument the words of the aft,, that it is 
void to all intents and purpofes, give a de- 
' cifive anfwer. This is one of the firlt at- 
tempts to explain away this part of the 
annuity a6l:j but that is a very wife and 
politic law, and I am by no means inclined 
to begin to abridge its operation. In the 
cafe of Crojsley v. Arkwright (tf), we {a) hnttijt. 
faid that the deed was fo far void, that no 
intercft was conveyed by itj which was in 
reality determining that it was void to all 

intents. 



Cb.i.f.jr. intents. I am therefore of opirtion, that th 
whole of the deed in queftion is void hoch 
within the words and the meaning of the 
aft of parliament. 

Lawrence J. In order to difcover and 
avoid fraudulent tranfaAionSj the more gene- 
ral the words of the aft are, the greater 
probability there is that they will cffcd the 
purpofe intended j for if the aft cnunwratc 
only particular cafes,^ it is open to evafion. 
^ The words of the annuity aft are general; 
they require that the memorial Ihall con- 
tain the names of the parties^ and for whom 
they are truftees ; and that not having been 
done in this cafe, the deed is wholly voida 
Poftea to the plaintiff. 



m. 
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•nrmal mifchiefs the >3,«d4.»»« 
i^^^°'*'Ctrremedybythe^.- 
U Leg\flature mca^ ^^^^^ ,i,i,H was 

«.„«ity aft, ^»^>;^^-^ upon the pur- 
praftifed m P^^^^^ ^^-.h were not of half 
Chafer of an annuity, wh^ ^^ ^^,,^ 

,he eftimated valu . t g ^^ ^^^ 
Ae thtrd claufe oT « pr ^^^^ ^^^ ^^e 

^deration ^^^J" "forbids its be.ng- 
fourth cUufe expref^ ^^^^^^^ ^f ,hat 

goods, the <^<>'^ft^^"^^^^^^ thatifanypatt 
!uufe feems to .^^^^J^^^' oods delivered 
Z the confideration s for S ^,,,. 

.,lt./i«-°f^^:,Cr1otuchmoneyasthe 
«.entaretoftandf^fo«.^^^,,fc^atthe 

value pot upo"^ *^""\' ,^ <,u intents and pur- 
tuity-^jfJeU antecedently due 

fe,. Butthatif a p^^ ,fthc 

^r goods r-^f^t^^^^^ 

confideration, and the »a 
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ch. r. f. II. in money at the time of granting the annuity, 
provided the contrail for fuch goods was 
flri6lly legal, and not a fraudulent fale ori- 
ginally entered into with a view to any fuch 
tranfadion ; the Court of King's Bench 
feemed to think that fuch contrad was not 
within the mifchiefe the a6fc intended to 
guard againft, and upon that ground allowed 
wlbb^^V' ^^^ grantee {a) to recover back fuch con- 
^«p- 734. fideration, when the annuity was fet aGdc on 

account of its being improperly regiftered, 
but they gave no decided opinion as to the 
validity of the confideration. 

The queftion has never come pofitively 
before the Court, Whether the affignment 
of one annuity, is a good condderanon within 
the a6b for the grant of another annuity ? 
But in a cafe where the firfl: annuity was 
purchafed at the fpecial inftance of the 
grantor of the fecond, the Cour^ of King^s 
Bench held, that as it appeared that the 
money was paid exprelsly for his ufe, it 
facisfied the words and meaning of the BiEt$ 
and that it was not neceflary that the money 
fhduld be aAually told down at the time of 
the grant, provided the grantee paid a valu* 

able 
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able confideration for the annuity and the ch. 1. r. n. 
grantor received it, though not immediately 
from him. 

Thus where the confideration of an. an- 
nuity was ftated in the memorial to be 640/. 
105/. of which were paid in money at the 
time of granting it, and the remaining 535/, 
were paid by the grantee at the defire of the 
grantor to another perfon to redeem a for- 
mer annuity granted by him, for which only 
480/. were paid, this was held a fufficienc 
and legal confideration within the annuity 

a<a. 

Thefe queftions arofe in the cafe ex parte Ejp«rtc Faiion 
FaUon and Wife, upon a rule to fliew caufe 5 Term Rep. 
why ^ warrant of attorney to confefs judg- 
ment, and an indenture dated the 6th of July 
1 79 1, for fecuring an annuity of 80/. to 
JB. Pigman from L. FaUon and Frances his 
wife fhould not be fet afide ; the tranfaftion 
app^red to be this, Frances the wife, being 
cntided to an annuity for life of 8oo/, pre- 
vious to her marriage with L. FaUon, aflSgned 
the fame in trufl: as to 500/. per annum, for 
her feparate ufe, and as to the remaining 

300/. 
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Ch. h f. r«. 300/. per annum to the ufe of her hufband 
during their joint lives, remainder to herfelf. 
In June 1787, L. Fallon for the fum of 480/. 
granted an annuity of 80/. to John tVintle 
during the join lives of himfelf and his wife, 
and charged the fame on the iirit mentioned 
annuity to him of 300/. Fallon being again 
diftrefTedj he and his wife applied 10 fVintU 
to purchafe another annuity of 8o/. during 
the life of the wife only, on condition that 
Wtntle would give up the former annuity of 
80/. This was refufed by fFtntle, who was 
alfo unwilling, for fome time, to permit 
Fallon to re-purcha(e the annuity of 8dL 
already granted. However IVintle at laft 
confented to part with that annuity ; but as 
he dill refufed to take the fecond, applica- 
tion was made to Pigman on behalf of Falhn 
and his wife to take up the firft annuity of 
80/. from fVin/le, and to purchafe in lieu 
thereof the annuity of 80/. in queftion. 
Wintle refufed to take lefs than 535/. where- 
upon Pigman paid that fum to him for the 
aflignment of the former annuity ; and as it 
was agreed that Pigman (hould pay to Fallon 
and his wife 640/. for the annuity inqueftioDi 
dependent on Mrs. Fallon's life only, the 

former 
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former annuity which had been fo aflSgncd ch. i.r.ia. 
from Wintle to Pigman was agreed to be 
aflSgned from the latter to FaJIon '2ls for 535/. 
the purchafe moneys and to be taken as part 
of the confideration of 640/. ; and the re- 
maining 105/. were paid to Fallon and his 
wife in money. This annuity was granted 
on the 6th of June, and the memorial en- 
rolled according to the a£t on the 26th of the 
fame month ; the memorial of it ftated ac« 
curately all the above tranfadbions ; and ftated 
the prefent annuity of 8o/. to be granted in 
confideration of the aflignment made by Pif- 
man of the former annuity, and alfo in con- 
^deradon of 105/. paid by Pigman to Fallon 
and his wife. The rule for fetting afide the 
warrant of attorney and deed was obtained 
on the ground that the whole confideration 
was not in money, as required by the an« 
nuity a£fc. 

It was argued by the Counfel who fiiewed 
cauie, that as the tranfadtion was bmdfide^ 
and the money aftu^ly paid, it could not 
be avoided by the annuity aft, which was only 
intended to proteft necefiitous perfons fh>m 
fraudulent impofitions. On the other fide 

O they 
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ck.i.r.is.^ they contended that it was no anfwer to &f 
that this tranfafbion was a fair one ; for tbe 
a£t direfted that the confideration of an ao« 
nuity fhould be in money only^ in order to 
exclude all intricacy or queftion concemiog 
the fsumefs or unfairnefs of the tranlaSions 
that it might appear manifeftly at firft%ht 
whether the traniaftion were fair^ and whit 
the confideration was. Now it does not 
exprefsly appear upon the &ce of thb tnui^ 
aftion what the real confideration was i txit 
it is neceflary to develope the previous adi 
of theie and other parties, from whence it can 
only be inferred that the traniaftibn was fiuTi 
and that a bmdjide confideration was paid 
by the grantee. But ftill it is neceflary thit 
the whole of the confideration fiiould be paid 
in money to the grantor, which was not Ac 
cafe here ; for in faft the grantor only re- 
ceived 585/. as the confideration of an an- 
nuity, which was valued at 640/. the remaun- 
ing fum being in the pocket of Wintk, But 
the ftatute can only be fatisfied by the whole 
confideration being pajd in money imme- 
diately from the grantee to the grantor : and 
if that line be departed from in any inftance^ 

it will open a door to thofe frauds which 

• 
It 




it was the purpofe of the zA to pre- Cfa.i.r. 12. 
vent. ^ --^ — ^ 

LfOrd Kenyen Ch. J. — It Is not neceffary 
to determine now whether an adignment of 
one annuity is a fuificient confideration for 
. the grant of another within the annuity 
aft {a) J for \itrt the firft annuity was pur- 
chafed by Pigman, at the fpecial inftance of 
the grantor of the fecond, and as h^r agents 
and therefore the money paid for it may be 
. &irly faid to have been paid exprcfsly for 
her ufe* The great mifchief intended to be 
provided againft by the Legi(lature in this 
aft was the fraud and circumvention of thofe 
who took advantage of the qeceffities of 
diftrefled perfons^ dedrous of taking up 
moiiey upon annuities, by putting off goods 
upon the latter at their own price, inf^c^d of 
money, which goods they were afterwards to 
bedifpofedofataconnderable lofs« For this 
re^on the LegiOature required that the con- 
fideration ihould be in money, and not in 



(m) Vide Sytnmonds ▼• Mortimer, 5 Term Rep. 139, 
ai||e 108. Wafturn r. Bircl)> ibid. 47a< ante 104. Dvke 
of A^ton V. Williams, 4 Bro. Ch. Ca« 297, ante 80. 

• O 2 good$. 
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goods. But it is not neceflary^ nor was ie 
ever intended9 that the money Ihould be 
aftually told down at the time of the grant 
If it be a bond fide tranfadtion^ and the money 
be really paid to the grantor or to his ufe, it 
fatisfies the words and meaning of the aft. 
Now that was the cafe here* The grantee 
paid a valuable confideration for this annuitfi 
which the grantor received, though not im- 
mediately from him j yet it was paid on the 
grantor's account. I am not indeed i»c* 
pared to fay that any annuityj however ob- 
tained, or for whatever fum, is a fuffidcnt 
confideration within this aft for the grant of 
another annuityj but at any rate this was 
purchafed in the way of agency, by the re* 
qucft, and for the ufe of the grantor* 

Ajbhurfi J. concurred. 

BtdUr J.*— The annuity aft intended to 
prohibit the purchafe of annuities fof goods 
belonging to the grantee, by the fale of which 
at a price ftipulated by himfelf the grantee 
gained an unreafonable and fraudulent profit 
out of the confideration which was pretended 
to be advanced. And therefore it is esprefsl; 

required 
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required that the confideration (hall be in Ch.i.f^ia. 

money » and not in goods. But that cannot 

afieft this tranfaftion ; for here the purchaier 

of the fecond annuity cannot be faid to have 

ever been in pofleffion of the firft on his 

own account ; for he redeemed it at the ex* 

prefs requifition of the grantor and on her 

account; and mud therefore be taken to 

have expended fo much money for her uie^ 

which is the fame as if he had paid it to 

her. And then this cannot be diftinguifhed 

frotn the cafe of a debt for fo much money 

adtually, borrowed of the grantee by the 

grantor. 

Grq/e J. — The objed of the aft was to 
prevent the payment in goods inftead of 
moneys but I confider the 640/. as really 
paid to the FaUons. Rule difcharged« 



Waiblirn ▼. 



So alfo in the cafe of Wajbur^ againft 
jBirch^ where the confideration for an annuity ^'^^'\ ^•''"* 
was dated in the memorial to be 600/. of which 
only 300/, were paid at the time, and the 
remaining 300/. had been paid to the defen- 
dant for an annuity of 50/. a year which was 
then given up, the Couri of King's Bench 

O 3 made 
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ch.i.f.ii. ihade no ot^eftion to the payment of ik 
confideration^ but they fet afide the annuity 
on account of die confideiation not beisg 
truly defcribed in the memorisd accordu^ 
to die a6t And upon the Counftl who 
fhewed caufe againll the nde infifting cbat 
tUs cafe was like that ex parie Fallon Ji^aipi 
that the tranra£hon i««is fiitfficiendy par- 
ticularized according to:that decifion. Lerd 
Kiftymi Ch. J. faid^ '^ in thie cafe cited, tte 
confideration was truly fet forth in the me- 
morial) as confifting of a fum of monqr and 
of giving up a former annuity/' But his 
Lordihip did not fay whether the confidem- 
tion itfelf was good or not within the a6b 

Kirkman v. The fame point occurred in the cafe of 

Price, I Hen. -_, , , X 

Bi. 309. Ktrkman agamft Price^ as to the neceflity of 

the money being paid at the time of the 
granting the annuity, and there it feems ad- 
mitted that it is not neceffary that the grantor 
fhould receive the confideration immedi- 
ately at that time from the grantee, provided 
the money is advanced to him before regif- 
tration, or previoufly paid to his ufe. The 
fafts in that cafe were as follows ; an annuity 
was granted in confideration of 160/. to be 

paid 
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paid by the plaintiflf to the defendant, fecurt d g%, i. r. i». 
by a bond, warrant of attorney, and deed c^ 
affignment of his half-pay as Lieutenants 
and it appeared upon affidavit that 99/. 14/. 
64/. of the money had been previoujly lent by 
the plaintiff, for which the defendant gave 
ieveral promiflbry notes, and that the plain^ 
dff at the time of the granting the annuity 
advanced only fo niuch as reaiained to com- 
plete the 160^ allowing twelve guineas for 
the expences of the deeds, but gave up the 
notes. Upon a rule to ihew caufe why the 
iecurities fliould not be delivered up to be 
cancelled, becaufe the confideration was not 
a good one, and not fully fet forth as the 
ftatute required ; the Courf of Common 
Pleas ieem not to have thought the objedtion 
as to the confideration material, though they 
gave no decided opinion on the validity of 
it^but made the rule abfoluce on the ground 
of its not being fufficiently defcfibed in the 
memorial. 



iques ▼. 



>' alfo in the cafe of Ja^ues againfl • 
Withy 9 where the confideration was a judg- r^*'^^' I'^tim 
mcnt recovered in the Court of King's 
Bench for 34©/. 10^. from the defendant for 

O 4 an 
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Ch. i-^?3-^ an annuity of 50/. a year^ fecured by a bond 
and warrant of attorney to confefs judgment 
thereon, to be paid by the plaintiff during 
his life, where upon an application to the 
Court of Common Pleas a rule was granted 
to fet afide the fecurities on account of die 
memorial being improperly regiftered, but 
no obje6Hon appears to h^ve been taken tQ 
the confideration. 



mmf^ 



SECT. XIII. 

0/ recovering lack the Confideration when tU 
Deeds y ^c, are Jet afide on account cf a ^- 

feSlive Memorial. 

• ' > . 

i7G.3,c.a6,f. TlCrHERE the confideration for an an- 
»• an € /. y y ^^.^ confifted partly of money p^d 

at the time of granting it, and partly of a 
debt due for goods previoufly fold to the 
grantor, and the fecurities were fet afide on 
account of the confideration not being fuf- 

ficiendy ^ 
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ficiently defcribed in the memorial, the ch.i.f. 13. 
Court of King's Bench fufFered the grantee "^^ 

totrefort back to the original debt for the 
goods fold, and to maintain his adion to 
recover the full amount of the confideration ; 
becaufe, they faid, as the contraft for the 
goods was fair, and not entered into with a 
view to any fuch tranfaition, it was not with- 
in the mifchiefs intended to be remedied by 
the Annuity A£t ; and as to the money, that 
it was unconfcientious in the grantor to re* 
tain it after the confideration for which it 
was given, had failed* 

That was the cafe of Shove againft fTeii^ sbove t, Wcw,, 
which was an aftion of ajfumpjit for goods 73a!'"* *^*^' 
fold and delivered ; money paid, laid out, 
and expended j money had and received ; 
and for goods fold and delivered to one A. 
D^tinfon, upon the defendant's credit, and at 
his requeft. Plea, the general iffue. On the 
trial, at the Sittings after H/Airy Term 1789, 
at Guildhall^ before BuUer J. a verdift was 
taken for the plaintiff, damages 160/. 17^* 
^d. fubjeft to the opinion of the Court as 
\o the funi of 1 1 8/. 17 j. 3^/, part thereof. 



Th? 
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ca^i.jj^j.^ The defendant, on the 26th of 5%§f 

^7^39 executed a bond and warrant of $(•» 
tomey to confefs judgment thereon in the 
Court of Common Pleas, for fecuring an 
annuity of 25/* during the life of the defej)* 
dant. The defendant alfo executed an af« 
%nment of his half-pay as an enfign in the 
army, as a collateral fecurity. The deedt 
for fecuring the annuity have been fince fet 
aiide in the Common Pleas, becaule put 
of the coiifideration for which the annuity 
was granted was 40L 1 9J. ^. due ftom the 
defendant to the plaintiff, for gpodsprevitmfif 
fold by the plaintiff to him, which was not 
fpecified in the mc;morial as regiftered. The 
reiidue of the confideration, for which the 
annuity was granted, was 71L 17s. 6d. paid 
by the plaintiff to the defendant in cafh at 
the time of granting the annuity. The d^ 
fendant is mdebted to the plaintiff in 42/p 
for goods fold 

The queftion for the opinion of the 
Court was, — Whether the plaintiff was enti- 
tled to recover any and what fum beyond the 
fum of 42/. ? After the cafe had been ar- 
gued 
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gued, the Court took time to confidcr^ and ch. i. r. j$. 
afterwards 



^fibttffi J. delivered the opinion of the 
Court. The queftion in this cafe will de- 
pend on the conftruftion of the ftatutc r; 
G. 3i c. 26, commonly called the Annuity 
Aft. It appears from the above date of the 
cafe, that the contradt between the parties 
was For the lale of an annuity of 25/. per ann. 
by Ae plaintifF to the defendant, the confi- 
tieration of which was a debt of 46/. 1 9^, €d. 
anteccdcndy contrafted by the defendant, 
and a fbm of 71/. 17 j. 6d. paid to him by 
die plaintiff, m money. Upon the regifter- 
ing of this contradt under the Annuity Aft, 
• the confideration was ftated to be the llim of 
I lis/. 1 7 J. 3d. paid in money, whereas part 
of it was for goods fold. The Court of 
Common Pleas very properly fet afide and 
vacated the fecurity, which they found them- 
leives bound to do under the; exprefs words 
of the ftatute. And the queftion is, — Whe- 
ther, as the fecurity is ftt afide, the party 
can refort back to the original debt, the fair- 
nefs of which is not impeached, and maintain 
his aftion for the recovery of it. On the 

part 
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Cb. I. f. f J. P^^ ^ ^^ defendant it was argued, that the 
Legiflature meant to make it illegal to con* 
tradt for the fale of an annuity for any other 
confideration than that of money, and if any 
part of the confideration is for goods deli- 
vered, it fo far taints the tranfa£t ion, that if 
the fecurity is fet afide, no right of a&ion 
can ever ariie as for goods fold. Iti order 
to decide this queftion, it will be neceflaryto 
confider the provilions and meaning of the 
aft of parliament. It firft provides, diata- 
memorandum of all deeds for granting 1& 
annuities Iball, within twenty days of the ex- 
ecution thereof, be enrolled in the Court of 
Chancery, which fhall contain . the date^ 
names of the parties, &c. otherwifc the fecu- 
rity to be void. It then provides, that in 
every deed, inftrument, or other affurancc, 
by which any annuity fhall be fccured, ** the 
confideration really and bona fide paid, wbicb 
Jhall be in money only, fhall be fuUy and truly 
fet forth and defcribcd in words at lengtba 
otherwifc to be null and void to all intents 
and purpofcs/* Then it provides, that ** if 
any part of the confideration fhall be return- 
ed to the perfon advancing it, or if the confix 
deration be paid in notes which fhall not he 

paid 
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paid when due^ or if the confideration, or 
any part of it, be paid in goods, &c. in all 
and every of the aforefaid cafes, it fhall and 
may be lawful for the party to apply by 
motion, &:c. and if it fhall appear to the 
Court that fuch praftices as aforefaid, or any 
of them, have been ufed, it ihall and may 
be lawful for the Court to order the deed, 
bond, &c. to be cancelled, and the judg- 
ment^ if any has been entered, to be vacat-^ 
ed/* Thefe are the principal provifions in 
the a£fc of parliament on which the queflion 
arifes. Now had any part of the confidera- 
tion been for goods delivered at the timey 
which by agreement were to fland for fo 
much money as the value put upon them, 
then the queflion would fairly have arifen. 
Whether, as this was in the teeth of the a£): 
of parliament, and one of the mifchiefs the 
a£t meant to remedy, as great frauds were 
praftifed in palming goods upon the pur- 
chafer of the annuity, which were not of half 
the eftimated value; then, I fay, the queflion 
would fairly have arifen, whether, if the fe- 
curities were fet afide, the law would have 
raifed any implied promife to pay the value 
of the goods # and t|;ie maxim might have 

-been 
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ch.!. r..i3 been urged quod ex maleficio nm orUur cm^ 
tra£lus. But, as that is not the cde here^ 
we give no opinion upon it. The goods 
here were not originally delivered with a 
view to fuch contraft, but were really and 
bona fide fold. The contraft was fWftly 
legal, and not within the mifchiel^ intended 
to be remedied by the a6t. 

The fecurity, then, is fet afide, not on 
account of any fraud or defeft in the con- 
tra6t itfelf, but upon a formal defeft in 
making the memorial, or at leall it was an 
innocent miftakc of the law. And taking 
that to be the cale, when the fecurity was 
vacated, the original contraft revived. If 
indeed the fale had been made a few days 
before colorably, and with a view of after- 
wards ftating the antecedent debt as part of 
the confideration of an annuity intended to 
be granted, that would have totally altere<\ 
the cafe ; but as it is to be taken that they 
were bona fide fold, we think the plaintiff 
is entided to recover for them. 

In regard to the money paid as part of 
the confideration, as the fecurity is not fet 

afide 
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afick for any fraud in the tranfaAion^ but 
merely for a miftake or omiffion in form, 
it becomes unconfcientious in the party to 
retain it, and is therefore recoverable on the 
count for money had and received to the 
plaintiff's ufe. Therefore we are of opi- 
nion that the plaintiff is entitled to recover 
for his whole demand. — J udgment for the 
plaintiff i6o/. 17^. 3^. 

So in another cafe, where the annuity 
became void by the negledl of the grantee 
in not regiftering a memorial within the time 
prcfcribed by the ftatute, the Court of King's 
Bench feemed to admit that the grantee 
might recover back the confideration from 
the grantor ; but they would not fu£fer him 
to recover any part of it from a perfon who 
had joined him in figning a receipt for it, 
and had lent his name merely as a furety for 
the payment of the annuity, but who in fa6t 
liad received no part of the confideration 
money. 



That appears from the cafe of Straitm strtton v. Rar. 
againfl Raftall and another^ which was an Term Rep. 366. 
adion oiaffumpjit for money had and receiv- 
ed 
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chj. f. 13. cd by the defendant (and one William Aoamti ' 
who was outlawed at the fuit of the pkin- 
liff) to the ufe of the plaintiff, and for 
money lent, and paid, to which the defcn* 
dant pleaded the general iffue. At the triak 
at Guildhall ^ at the Sittings after MScbaelmoF 
Term 1787, btfovc Buller }. a verdid for 
425/. was found for the plaintifF, fubjcft t» 
the opinion of the Court, on a cafe ftated. 

In OSlober 1780, one Jofeph Sharp ap — 
plied to the plain tifF^ and informed him tha 
the defendant and Aoame were defirous 
granting an annuity of loo/. for their joints 
lives, and the life of the furvivor. Th^ 
plaintifF agreed to become the purchaler fbi 
575/. and the following deeds and writings^^ 
were executed by the defendant and Aoarn^ 
to the plaintifF. A bond, dated 23d ORober 
1780, in 1 150/. given by the defendant and 
Avamey for fecuiing the payment of the 
annuity to the plaintifF. A warrant of attor- 
ney of the fame date to enter up judgment 
on the bond; and alfo an indenture tripartite^ 
of the fame date, between the defendant and 
Avarne of the firft parr, the plaintiff of thcr 
fecond pare, and George Johnfione o( the 

third 
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third part, whereby, after reciting the agree- ^^' ^- ^- *3. 
ment for the purchafe of the annuity, and 
alfb reciting that the plaintiflF had advanced 
and paid 575/. to the defendant and /tvarne 
for the purchafe of the faid annuity, and 
that for the more efFedual fecuring the pay- 
ment thereof^ the defendant had agreed to 
fubjeft the rents and profits of certain mef- 
fuages, lands, &c. therein mentioned with 
the payment of the faid annuity, it is wit- 
nefled, that in confideration of 575/. fo paid 
by the plaintiff to the defendant and Avamey 
for the purchafe of the faid annuity, the re- 
ceipt of which the defendant and Avarne 
rcfpeftively acknowledged, the defendant 
did grant and dcmife unto George Jobnjione^ 
hi^ executors, &c. certain lands and heredi* 
taments therein mentioned for the term of 
99 years, if the defendant fhould fo long 
live, upon truft, in cafe default fhould be 
made in payment of the annuity, that Jobn^ 
ft (mi might receive the rents and profits of 
the premifes, and apply the fame for the be- 
nefit of the plaintiff in difcharge of the annu- 
' ity* The defendant and Avarne figned the 
following receipt on the back of the deed for 
the faid 575/. — "Received the day and year 

P firft 
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ch^T. rj3. firft within-written, of and frorn the within- 
named John Stratotty the fum 0(575/, being 
the conGderation money within-mentioned 
to be by him paid to us^ and for which laid 
fum we have alfo figned a like receipt upon 
the back of another part of the within-deed ; 
we fay received the fame, by us fVtUim 
Rajlally fniliam Avarne.** Neither the bond 
nor the warrant of attorney, nor indenture 
was enrolled within the time prcfcribcd by 
the ftatute refpeding the grants of life annu- 
ities, whereby the fame became void. On 
the lath June 1787, the defendant filed a 
'bill in Chancery againft the plaintiff, im- 
peaching the grant of the annuity, for want 
of a confideration, and praying an injunftion 
againft further proceedings in the prefcnt 
adtion. On the 21ft of June 1787, Ac 
plaintiff put in his anfwer to tlie bill ; and, 
amongft other things, ftated, that on the 
treaty for the annuity, Sbarf^ whom the 
plaintiff had for fome time before known 
and been acquainted with, on behalf of the 
defendant and Avarne ]o\i\t\y y and not on the 
behalf of Avarne only, applied to the plaintiff 
to purchafe the annuity, and alked him 600/. 
for the purchafe thereof, but he would not 

give 
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give for the fame more than 575/. which ch.i.r. 13. 
fum he agreed to ad\rance, and Sharp agreed 
to cake for the annuity ; and at the fame 
time he purpoled that the faid feveral fecuri- 
ties before- mentioned fhould be executed by 
the defendant and Avamei and in another 
part of his anfwer he admitted that he un- 
derftood that the whole of the purchaie- mo- 
ney was intended to be applied to the ufe of 
Avarne only, and that the defendant was only 
a furety for Avarne^ but did not know whe- 
ther the whole was actually received by 
Avame only. But he faid he would not have 
purchafed the annuity, or advanced the 575/. 
unlefs upon the fccurity of the complainant, 
and of <he aflignment made by him. John 
M^iUmer^ one of the fubfcribing witnefles to 
the faid fecurities, and who was produced at 
the trial on the part of the plaintiff*, proved 
that he did not fee any money paid at the 
time of the figniog and executing the fame. 

It was argued for the plaintiff*, that the 
defendant's receipt was an acknowledgment 
by him of the purchafe-money having eome 
into his hands, and that nothing appeared to 
the Court to fhew that he was not to be be- 

P 2 nefited 
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ch.i f. ^^ ncfitcd by the fum, or at Icaft that he was 
not to have a fhare of it, and that it was quite 
immaterial to the plaintiff, whatever private 
agreement there might have been^ as be- 
tween the defendant and Avame^ concerning 
the dividon of the money ; and that it ap- 
pears that the plaintiff looked upon the de- 
fendant as a principal, becaufe it is ftatd 
that he would not have advanced the money 
but on the credit of the defendant's iecuritjr 
on his eftate ; and that both applied for die 
money, and that it was paid to both, ami 
the defendant dealt on the joint fecurity of 
both. 

For the defendant it was infifted, that 
die aftion could not be maintained widiout 
proof that fome confideration came to the 
defendant, of which his figning the receipt 
was not conclufive evidence, and rebutted 
by another faft, by which it appears that the 
defendant did not adtually receive any bene- 
fit from the money ; that it was like the cafe 
of truftees, where it has been held that thofe 
only are accountable for it, who had in hOi 
feceived the money, although all of them 
had figned the receipt for it j therefore that 

this 
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this a6kion could not be maintained, becaulc 
the defendant was looked upon as furcty for 
the payment of an annuity, and not for 
the return of any part of the confidcration- 
money. 

j$bburfij. — I think the plaintiff may 
maintain this adtion. For, wherever a man 
h^ received money upon a confideration, 
which afterwards faik, that perfon from 
whom he received the money has a right to 
recover it back as money had and received 
to his ufe. Here the plaintiff has paid a 
fum of money on a confideration which has 
failed, and the only queftion is, from whom 
he is entitled to recover it. I am of opi- 
nion that he is entitled to recover it either 
from the defendant and /ivamcy or from ei- 
ther of them. Indeed, it appears from the 
whole of this tranfadtion, that the plaintiff 
had no confidence in Avarne^ but relied 
wholly on the defendant. Avame had no 
property i it was the defendant who gave 
the fecurity. That being the cafe, and the 
confideration having failed, is the plaintiff 
deprived of his remedy agalnft the defen^ 
danty becaufe he underftood that the money 

P 3 * was 




Ch. I. f. 13. was originally raifed not for the ufc of the 
defendant, but for that oUAvarne only ? The 
plaintiflF had nothing to do with any pri- 
vate agreement between the defendant and 
Avamt i he advanced the money entirely, or 
principally, on the credit of the defendant, 
If the plaintiff had been afked whether he 
would have trufted Avarne only, he would 
have faid no ; the receipt imports it. As 
between thefe parties, both the defendant and 
Avarne received the confiderarion money j 
and the plaintiff fhall not now be permitted 
to aver againfl: his receipt. 

Bulkr J. faid, — I am of opinion that the 
plaindff cannot maintain this aAion againft 
the defendant. It was clearly underftood at 
the trial, that Avarne in faft received th& 
whole of the confideration money; and 6 
this cafe it muft be taken that the defendan 
was only a furety. I will confider this as 
queftion of ftrift law. On Avarne*s i^to^^ 
ing to raifc a fum of money by way of an-^ 
nuity, offering the defendant as a furety, thc^ 
plaintiff advanced the money upon the lecu-^ 
rity of both for the payment of the annuity^ 
Now, on ftria principles of law, if tha^ 

contradB^ 
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cohtradl becomes void by the aft of the 
plaintiff, dti what ground can he recover 
bkck that money ? for the negleft of a plain- 
tiff cannot ralfe a debt in a defendant. It 
fdrmed no part of the contraft j if he can ' 
rcfeover at all it muft be on equitable 
pnntiples. But as againft a furety, the 
contraft cannot be carried beyond the ftrift 
letter of it. Then can the plaintiff recover 
againft this defendant on equitable princi^ 
pies ? Of lace years this Court has very 
ph)perly extended the aftion for money had 
and received ; it is founded on principals of 
joftice, and I do not wifh to reftrain it in any 
reipeft. But it muft be remembered, that 
it was extended on the principle of its being 
confidered like a bill in equity. And there- 
fore, in order to recover money in this fora^ 
of aftion, the party muft fhew that he has 
equity and confcience on his fide, and that 
he could recover it in a Court of Equity. 
Then as to the equity in this caft; it appears 
that the money was advanced for the ufe of 
jivame, and that he only was benefited by 
it. But there is no equity in faying that a 
perfon, who has; only lent his name by way 
of fecuring the payment of the annuity, fhiali 

P4 be 
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ch^. rj3.^ be anfwerable for the confideration money 
of that annuity for which he has not pledged 
his fecurity, and from which he has received 
no benefit whatever. Could the plaintiff re- 
cover this money againft this defendant in a 
Court of Equity ? The cafe (a) which has 
been cited by the defendant's Counfel is very 
ftrong to (hew that he could not, and that 
equity diftinguifhes between the perfons who 
join in a receipt, and him who a&ually re- 
ceives the money ; and that the receipt is 
not conclufive againft him, as he was only a 
furety, and in fadt received no part of the 
confideradon money. In confcience he only 
who received the money ought to be oblig- 



(4) The Attorney General v. Randal, 2 Eq. Caf. Abr. 
743* In that cafe, though a receipt had been figned by 
three tniftees, yet the Chancellor decreed, that the one 
only who had in fad received the money, ihould be ac- 
countable for it. 

And in the cafe of Briftow and al. affigneet of Clark 
and Gilfon, v. Eaftraan, T. 34 G. 3, before Lord Kcnyon, 
Ch. J. at Guildhall, his Lordihip decided, that in order 
to make a receipt conclufiTe Evidence againft all the par- 
ties, it mud be given under a full knowledge of all cir- 
cumftances depending between the parties, and by one 
having full authority to give it. x Efpin. Ni. Pri. Ca. 

ed 



c4 to pay It back : and a Court of Equity ;^^^-Jj3- 
would enquire in this cafe whether the party 
had received the money or not. Now if a 
Court of Equity would give this plaintiff* no 
relief^ we ought not to permit him to re- 
cover, in a Court of LaW) in an action 
founded upon equitable principles. ' So that 
whether this is confidered as a queftion of 
ftrift law, or upon the equitable principles 
which have prevailed in adions for money 
had and received, I think the plaintiff* is not 
entitled to recover. 

Gro/e J. — Having taken further time to 

confiderof his opinion, afterwards delivered 

it as follows : — This is an a£kion for money 

liad and received. There has been no ex- 

prefs promife made in this cafe, the a£tion 

therefore, if it can be fupported at all, muft 

be founded on an implied one. The primd 

facie evidence of this, is the receipt which 

was figned by the defendant joindy with 

jivarne^ whereby they both acknowledged 

to have received the money. But this muft 

be taken with all its concomitant circum- 

ftances ; and from them it appears that the 

defendant, in confideration that the plaintiff 

would 



cii.T.r.ij. . woald advance 575/. fot- the benefit of 
Avdrne^ undertook with Aixdrnt to become 
furcty, and did become furety, for the pay- 
ment of an annuity of 100/. and accordihgJy m >^ 
a bond was entered into by both to that I ^ 
efieft. By the fubfcquent negledt of the 1^^ 

^B r\' 

plaintiflF that bond is become of no life; Btit • ^ 
the plaintiff fays that, under thefe • circum- 
fiances, the law implies a proniiie fcly tHe 
defendant to repay the money advanced 
money had and received to the plaintiff*: 
ufe. But no cafe has been cited tor fhr 
that under fuch circumftances the law im — - 
plies fuch a promife. And in reality th^ ^ 
money is not received by the defendant v^^ ^ 
the ufe of the plaintiff, nor lent to the de— ^* 
ftndant, but advanced to Avame^ and th^ -*^ 
defendant for the benefit of Avame in con^ — • ^' 
fideration of an annuity fecured by bom^^:^ 
to the plaintiff. Then it is neither mone 
lent to be repaid, nor received for tTie ufe 
of the plaintiff. So that in ftrift law th< 
evidence does not prove either count of th( 
declaration. How ftands the cafe then upoi 
equitable principles ? It appears plainly thac:^ 
in faft the defendant has had no benefit fromr 
this money ; Avarne had the whole : therm 

Avame 
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jtoame fhould be anfwcrable for the whole. 
It is true that the defendant confented to 
become furety for Avarney but he was furcty 
for the payment of the annuity, and not for 
the repayment of the confideration moneys 
and he entered into a fecuricy which the 
plaintiff has deftroyed j but that raifes no 
equity againft the defendant who has re-* 
ceived no benefit in favour of the plaintiff^ 
who is alone in fault. And therefore the 
a&ion cannot be fupported either upon legal 
or equitable grounds. The Pojiea to be de- 
livered to the defendant. 



In the cafe of Crefpgny againft fFittenoom Crcfpigny ▼. 
and another (which was an aftion in the ct"i?4TSiii 
Court of King's Bench, refpefting the va- ch?p.7,^r. T 
lidityof an annuity which the defendants had 
covenanted to pay to the plaintiff in con- 
fideration of his giving up his bufincf^ m 
their favour) Mr. J. Grofe faid, that in cafes 
where money has been paid as the con- 
fideration the Courts order the money to be 
reftorcd when they vacate the annuity deeds ; 
but the bufinefs, the relinquifhment of which 
was the confideration of granting this an- 
nuity, we cannot order to be reftored. 

So 
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Ch.Lr.ij. So where an annuity concra£b was re- 

Icinded after the purchafe money had been 
paid fome time, the purchafer was fuffered 
to recover back the whole of the purchafe 
money, with intereft from the rime it was 
paid. 

« 

Beaveiitm^ ▼. That was the cafe of Beauchamp v. Borret^ 

m ii. o 3. which was an aftion of ajjfumpjit for money 
N« Pr.Ct.109, had and received. The plainuff* having 

cor. LiOrd y« • ^ 

KwjTon. rt purchafed an annuity of the defendant^ which 

was voidt)n account of the deeds not being 
enrolled, it was agreed, after two yearly pay- 
ments had been made, that the annuity Ihould 
be refcinded ^ and that the defendant (hould 
pay to the plaintiff the money paid for the 
purchafe of the annuity, with intercft from 
the lafl yearly payment. The fum paid for 
the purchafe was 600/. the annuity was ioc/« 
per annum. The only queflion in the caufe 
was, whether under this agreement (which 
was contained in a letter from the defendant) 
the plaintiff was intitled to recover the whole 
600/. with intereft from the time of the Jaft 
payment, or whether the 200/. which had 
been paid fhould be dedu£ted. 

Lord 




lo^en tht ^etnn^ &c. ate fet acne. 

Lord Kenyan was of opinion, that both 
under the agreement and according to the 
jufticc of the cafe, the plaintiff was intitled 
to recover the whole 600/. and intcreft from 
the time the annuity ceafcd, and the jury 
gave damages accordingly. 

And it feems that in an adion brought 
to recover back the confideration money, 
the only qucftion to be tried in fuch adtion 
is, whether the confideration for the annuity 
has been paid ; fo that it is not material to 
that iffue, or neceffary to prove the con- 
fideration paid according to the requifites gf 
the annuity adt, becaufe it is immaterial to 
the point on the record how the memorial 
ftated the confideration to have been paid, 
or how it was paid, if it really was paid, as 
payment by any means fupports that iffue, 
which has no relation whatever to the ftatc- 
meat of it in the memorial, and no other 
point ought be gone into on fuch iffue. 

It was fo decided in the cafe of Franco FnncoT. 
Vw Undo, which was an aftion of debt to o.^^b. r.^"^' 

, ^ , , Efp.Nl.Pr.Ci. 

recover the arrears of an annuity granted by 300. cor. Buiier 
the defendant. The defendant pleaded, ill, 
Non eJifaSlum ; adly, as to part bankruptcy ; 

3dly. 
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ch.i. r.13. 3d]y, that in the memorial of the faid an- 
nuity, regiftered under the annuity a£t, as 
required by that z£t, the conQdcration there- 
in ftated to ' have been paid, had not been 
paidf fo that the annuity was therefore void. 

The two firft iflues were clearly proved 
for the defendant j the third iflue was, whe- 
ther the memorial had truly ftated the con- 
(jderation paid, it having ftated 300/. as 
paid for it, whereas the defendant alledged 
that 142/. in money only was paid, the re- 
mainder having been made up by a fum of 
money which Undo the defendant had loft 
at play. In proof of this iftue the plaintiflf 
proved the execution of the deeds, and that 
at the time there was paid to Undo a num- 
ber of bank notes, the remainder in money, 
and by a check on a banker. Undo faid it 
was right at the time, but the exaA (unri 
was not proved. It was objeded that the 
plaintiff had failed in proof of the ifTue, which 
was merely whether the confideration had 
been paid or not, that it was therefore in- 
cumbent on him to prove fuch payment 
as the adt of parliament required: But 

BuOer 



Buller J. over-ruled the objeftion; — ^he Ch.r.f. 13. 
faid that the qucftion on the record was not 
whether the m^mprial had fo ftated the con- 
fideration of the aniiuity, th^t the Court 
would fct it afide, for having, been untruly 
ftated, but whether the confideration had 
been paid. That this was a queftion of dry 
law, as to what was payment, and whether 
that payment w^ roade in one way, or the 
other^ made nothing to the queftion; it was 
not neceffary to prove payment by calh or 
bank notes ; a draft was payncxeot under this 
iflbe r fo if there had been a letting off of 
debts, by one againfl; another, it would have 
been good payment ; and it was in proof 
that Undo had accepted the bank notes, 
&c, in payment ; he was therefore of opi- 
Aion, that the evidence fupported the iflue. 

But where parts of a rent-charge have 
^een affigned to different perfons for proper 
c^onfiderations, and a Court of Equity is ap- 
plied to to know whether the affignments 
^re fegal, if fuch aflignments are fet afide on 
account of any defeft in regiftering the me- 
xnorials, that Court has no power to provide 
for the debt xaifedby the confiderations, out 
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Ch.T.f.13. of any arrears of the rent-charge paid into 
their hands, but the original contradts mud 
be eftabliftied, and the claims of the annui- 
tants effedtuated \n a Court of Law before 
they will be entitled to receive back their 
confideration money. 

Thus where the grantee of a rent- charge 
had afTigned feveral annuities out of it to 
difi^rent perfdns, and there was a difpute 
refpefbing the claims of the aflignees^ in con- 
fequence of which the arrears of the rent- 
charge were paid into the Court of Chancery, 
where the affignrtients were held void on 
account of their being improperly regiftcrcd, 
that Court would not fuffer the aflignees to 
deduft their confideration money out of the 
arrears paid therein, as they belonged to the 
original grantees, but faid that they muft firft 
apply to a Court of Law to eftablifh their 
refpedive claims, there being only a general 
debt at law, and no lien. 

Duke of Bolton That appears from the cafe of the Duke 
Iv"n"u8. of Bo^fo» againft miliams, which was a biU 
s.c!';?;^^*' of interpleader filed in Eajier Term 1790, 

as to a rent charge granted out of an eflate 

demifed 
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dcmifed by the late Duke for 99 years to. Ch. 1.(^13. 
WiUiam Law, fincc deceafed, in truft for 
Mdry Charlotte IVilliamSy who had afligned 
parts of it to Arde/oif and Dabourg^ and had 
afterwards joined them in afligning their 
annuities and a further part of fuch rent- 
ch^Vgc to Crefwelly (ince deceafed 5 there was 
alfo an allignment of a further part of it to 
Sam^fonj (ince deceafed, but on account of 
fbme difputes between Mary Charlotte JViU 
Hams and the executors of the aflignees, the 
annual payments of the fent- charge had been 
for feveral years in arrear : the bill dating 
that the defendant John fViUiaimsy the hus- 
band of Mary Charlotte fVUKams^ was abroad, 
prayed that the feveral claimants might in^- 
ttrplead, thereby offering to pay the arrears 
into Court, and for an injundion to reftrain 
the defendants from proceeding in eje£lment, 
or otherwife at law againft the petitioner or 
the tenants of the eftate. It appeared from 
the evidence, that the memorials of the af- 
iignments contradided the real tranfactions 
.refpedting the payment of the confideration 
money, and were in other refpcdts defeftive, 
on* which account Lx>rd Thurlow in May 
.4792 decrcedj tliat the deeds under which 

CL the 
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ch.i.r.ij. the executors of Sampan and of CrefuoiU 
claimed were void, and ordered the growing 
payments to be paid to Mary Charloite WH- 
liamsy and the injundion to be perpetual 
againft the executors of CreJweU and San^fim^ 
and againft John IVilliamSy Mary Cbarktte 
Williams his wife, and the executor of fFiUimi$ 
Law the truftee, till further order. 

At the re-hearing of this caufe upon the 
petition of the parties, Lord Loughbarougb 
Chancellor affirmed Lord ^burkw's decree 
and in giving judgment faid, ** In confe- 
quence of both annuities being void it is 
contended, that this Court having poflefliofl 
of a fond arifing out of the eftate in equity 
belonging to Mrs. Williams^ ought to pro- 
vide for fatisfaftion of the debt, (he wiJJ owe 
to thefe perfons in refpeft of the money 
advanced to her. The annuities being void, 
the annuitants cannot recover. All the in- 
ftruments are void. But they Jiave paid her 
a fum of money 5 and it is faid, aftioBshavc 
been brought where annuities were fetafidc, 
for the money really advanced 5 and that 
upon that fuppofition thefe parties will have 

a right to recover : but what they arc w 

recover 
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recover will be matter of inquiry in that ChM.r.i^. 
aftion. They will be able to effcft it at 
law, or not. If they can, I have no right to 
make her, becaufe the Duke, of Bolfon i$ 
anxious to know to whom he. (hall pay this 
annuity, and it turns out to be her's, pay a 
general creditor, becaufe I find a fum here 
that is her property. She does not come 
for relief as a plaintiff. She is neceffarily 
brought here to abide the event of the in- 
quiry into the legal obje<5bions to the annuities 
of the other parties. If they are liable to 
legal objeftions, I can make no decree 
againft her. I might as well make her pay 
a fum of money for goods fold and dehvercd, 
upon the fuppofition that they might re- 
cover. I am not fure what they will recover. 
I am clear, the whole fet up as a demand 
by Cre/well will not be recovered. Palmer^ % 
bill muft undoubtedly be dedufted. Per- 
haps in fome other refpedbs (he would not 
be chargeable for more than the real amount 
of the money received. But upon the fup- 
pofition that they are not able to make good 
at law their demands againft her, what equity 
arifes? If they fail at law, it muft be on 
the ground that the contracts are void at 

Qj2 law^ 
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Gh^f. n i3. laWy that the advancemenc of this money to 
a married woman cannot be the (ubjeA 6f 
a fult at law. I do not fajj it will be fb : 
but if they fail, that muft be the grounds 
Would a Court of Equity make good againft 
a married woman a contra^ bad at law^ 
becaufe incatpable of producing an adtion 
agslinft her ? I fhould confider much^ be- 
fore I would advance the remedy farther 
than the law gives it againft a married wo- 
man. But have I a right at all to enter into 
the coniideration of that queftion ? Unlefi 
the parties here can make out a lien^ I have 
only to make the plaintiff fafe by telling 
bim, he cannot pay to the annintant». Th« 
neceffary confequcnce Is, the payment muft 
be made to Mrs. IVilliams. I have no right 
to ftop her from receiving it, leaving it open 
to what they can do againft her. I finifli 
this caufe by faying, they have no r/ght^ nor 
any lien upon it, but are only general cre- 
ditors of her. But it was preffed for Cref-^^ 
welly that having taken thofe annuities from 
Ardefoif and Dubourg^ and there being no 
objedlion to them, he has a right to ftand in 
their place, and their lien, if any, is available 
to him. Whatever may be the condition 

of 
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of thofe annuities, as to which no inquiry Ch^i.r^u. 
has been diredted, it is clear, no perfon can 
claim in right of another grantee of an an- 
nuity without having th« derived to him 
tinder a proper memorial regiftered of that 
aflignment being made ; for it mud appear 
by the regiftry, who is the real ownpr, and 
beneficially entitled to the annuity. The 
defe£t therefore of the riiemorial deftroys 
his claim in their right, for he has not (hewn 
it tranfmitted to him by any fecurity the law 
allows. I cannot make a decree, that they 
having received the money, (hoqld make 
good conveyances to him, certainly not upoa 
this bill/' Decree afiirn^ed. 



» •«,•«*.• 
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SECT. XIV. 

Of applying hy Motion to the Court in which 
afry ASlion is brought^ or any Judgment m^ 
tered up ; within what Time this Application 

' Jhould he made^ and hy whom\ and her An 
what is an ASion within the Annuity AEt. 

i70.3,c.»6,r. CT^HE perfon hy whom the annuity is made 

^ payahle may apply to the Courts &c. hy 
motion^ &c.] This claufe in the aft rehtes 
to the particular provifions of that ie£kion 
only in which it is introduced, fo that the 
benefit of applying by motion to the Court 
in which any aftion is brought, or any judg- 
ment entered up, when there is any defe£t 
in the memorial as regiftered, is not confined 
to the perfon by whom the annuity is oiade 
payable. 

^ ^ That appears from the cafe of Saunders 

Hj;r<i^n£j againft Hardinge, clerk, where a judgment- 
creditor of the grantor applied to the Court 
wherein a judgment was entered on the an- 
nuity 
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nuity bond with a view of letting in a fub- 
fequent judgment of his own recovered 
againft the defendant^ and obtained a rule to 
fliew caufe why the judgment entered on the 
bond and execution fued thereout^ fhould 
DOC be fet afide on account of a defeat in the 
memorial in not fetting forth the confidei^a- 
tion of a bond fecuring the aOinuity. 

The Counfel againft the rule infifted, 
that if the defedt in the memorial was fuch 
as rendered the fecurities void, it ought to 
be done at the inftance of the defendant 
bipifelf, the application to the Court being 
allowed by the exprefs order of the aft " to 
the party only by whom the annuity is made 
payable/' and that as it was introduced for 
his benefit, a ftranger could not take advan- 
tage of it, if the grantor himfelf did not. 

Grofe J .—The fourth fcftion referred to, 
which fays " that the grantor may apply to 
the Court, &c.'* refers to a different clafs of 
cafes; thofe, " where part of the confidera- 
tioh is returned, or any notes are not paid, 
when du«, or the confideration paid in goods, 

0.4 W 
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ch.i.r. 14. or any part of it is retained upon any pre- 
tence," &c. Rule abfolute. 

Broomhead v. So in the cafc ofBroombead agatnft Eyre, 

o. a.'B.'k.' where the defendant had obtained an an- 
Rep.'f97.s.c. nuity on the joint fecurity of himfelf and 

but fame p»Uit -•, « t 111 n \ 

does not ap^ar one AKn^, Dut ali the confideration money 

was paid to the defendant, the Court of 
King's Bench fet afide the annuity, as being 
Void by the annuity aft on feveral grounds, 
upon the application of ff^adey the furctyin 
the bond with the defendant. 

But a perfon who has purchafed the in- 
tereft in any fecurity, which the grantor of 
the annuity had affigned to affure the pay- 
mcntofit, is not in titled under this claufe 
of the aft to apply to the Court to have fucb 
fecurity to be delivered up, upon the ground 
that the annuity which the inftrument was 
to fecure, h^d not been properly regiftered; 
becaufe the aflignee of fuch fecurity is 
not fufficiently interefted to make the 
application under this claufe in the ad, which 
fpecifies what intereft intitles a perfon to 
feek relief: moreover die Court has no 

power 
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power over a deed, which by the ^Annuity ch. i. r. 14. 
Aft was never of any efFedt after the time 
for enrolment had elapfcd. 



Thus in the cafe of Garrood agaiiift oarrood ▼. 

Saunder*, 



SaunderSi where it appears, that on the 24th Mich. t. 350 

7 n » • rt ' 3.MSS.6Tern 

01 September 1793, Saunders^ in coniideration Rep.404.s.c. 
of loot, granted an annuity of 16/. to Gar^ 
raod^ and by way of fecuring the fame, af- 
iigned a leaie of two houfes, and gave her a 
bond and warrant of attorney to confefs 
judgment on the bond. Thcfe three inftru- 
^ments were regiftered on the 15 th o( October 
ibllowtng (which is not within the time al- 
lowed by the aft). Afterwards Saunders^ 
for a valuable confideration, fold his in* 
tereft in the above leafe to R. DouJberry\ 
^ who, on Saunders's abfconding infolvent, ob- 
tained a rule, calling on Garrood to ihew 
caufe why thefe three inftruments (hould not 
be delivered up to be cancelled, becaufc they 
were not enrolled "within twenty days of 
the execution," according to the Annuity 

Aft. 

The Counfel who oppofcd this rule, ad- . 
mitted that the deeds were void under the 

hrft 
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firft fedion of the Annuity Aft, bccaufe they 
had not been enrolled until the twenty-firft 
day, but infifted that the Court had no aur 
thority to let them afide under the fourth 
fedtion^ which only gives that authority in 
certain cafes, and where the application is 
made by the grantor of the annuity; for 
that though the Court had in (bme inftances 
iet afide fecurities on the prayer of thofe 
claiming under the grantor, it was only in 
cafes where a judgment had been entered up, 
or a warrant of attorney given for that jwir- 
pofe, and the judgment fet afide to let in 
another creditor, who was interefted in the 
judgment; as in the cafe of Saunders r. 
(*) Vide ante Hardinge (^?), which is not the cafe here, for 

Doujberry is only intereftered in the affign- 
ment of the leafe. 

The Counfel in fupport of the rule, faid 
that both the firft and the fourth claufes of 
the aft (hould be taken together; that it was 
the intention of the Legiflature to give the 
Court power to cancel any deeds for fecuring 
an annuity, that are void under the firft fec- 
tion ; and that the Court had in other cafes 
confidered that the aflignee of the grantor is 

ifl 
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In the fame fituation as the grantor hiixifclf, ch. i . f. 14. 
for the the purpofes of the Annuity A6t. — u— v—^ 
ftut 

The Court faid, — *'that the words of 
the fourth feftion were cxprefsly confined to 
caies >¥here the application was nnade by the 
grantor himfelf ; and that it appeared imma* 
terial whether the deeds in queftion were or 
^jvere not delivered up, as they were clearly 
.nullities. by reaibn of the firft claufe; that 
they had no power to fet afide the deeds, 
becaufe there never was an annuity in exif- 
tence, and although Doujberry was an affignee 
of the leafes, he was not fufficiently interefted, 
as appeared by the fourth fcftion of the An- 
nuity A6t, which fpecifies what intercft inti- 
tles a perfon to feek relief in that Court.— 
Rule difchargeid. 

. . In the cafe of Grant v. Foley^ it was ob- Grant ▼. Foley, 
jeited that the application came too late to sf mss!' ^* 
fet afide an execution iffued on a judgment 
entered on an annuity bond, and that as the 
party knew long before that the aflignment 
of the annuity was not enrolled, he had been 
guilty of kcbeSy in not applying fooner, and 

that 
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c?b. I. f. 14. that the Court were not bound to give fum. 
mary relief; in anfwer ta which Lord Lrngb- 
borougby Ch. J . faid, — That it was not poii«- 
tively charged that the party applying did 
knovy that the memorials were irregular; 
and that if he had known it^ he doubted 
whether the Court could refufe to give 
iummary relief on his application ; that the 
ftatute declared the prpceeding to be null 
and void^ fo that the Court was doing no 
favour ; confcquently that the execution 
mu(t be fet ^(ide^ 

However, where the memorial of an an- 
nuity tranfaftion did not difclofe the cir- 
cumftances as required by the ^61, and it ap- 
peared that the party had acquiefced in Ac 
annuity, till all the perfbns who knew the 
original tranfaftion were dead, the Court of 
King's Bench feemed to think that circum- 
ftance to be a fufficient anfwer to the appli- 
cation, 

symmondt ▼. Thus in the cafe of Symmonds v. Morti- 

Tcim Rep! ^39. ^^^> whcrc it appeared that the agent who 

had negotiated the annuity between the jpar- 
ties, was lately dead, and that the affidavit 

difcloling 



difcioiiDg the fafls^ on which the application Ch.i. r. 14. 
to fet the annuity afide was grounded^ was 
made by the grantor aloile^ and that the 
grantee was unapprized of what had pafTed 
between them relpcdting the delay of regif- 
tering the memorial, which was the principal 
ground on which the application was found- 
ed. Upon reading the affidavit, 

Lord Kerryon Ch, J. faid, — " The lengtfi 

of time which has elapfed fince the granting 

of this annuity, and the defendant's having 

lain by till the death of the agent by whom 

the bufinefs was negotiated, and till all evi-^ 

denee of the tranfaftion, except what he him- 

fclf has difclofed, was loft, might perhaps 

have been a fufficient anfwer to the applica- 

tionj without entering further into the merits 

of it. But taking for granted that the fafts 

arc as they have been afcertaJned by the 

defendant, there feems no ground for fetting 

the annuity afide. 

« 

And in ahother t^k^ where it appeared 
to the Court of King's Bench thatthe annu- 
ity had been regularly paid and admitted to 
be due, till the mind of the moft material 

witnefs 



ch. I. f. 14. witnefs in the bufinefs was reduced to 'a ftatc 
of mental imbecility, and then the grantpr 
came to complain to the Couft of grievous 
oppreffion, and of an improper memorial, 
at a time that witnefs could give ii6 
account of the tranfaftion ; the Court deter- 
mined in favour of the affidavits on the part 
of the grantee, becaufe, they faid, the ap- 
plication fhould have been made before any 
payments were made ; and that it looked 
fufpicious after the demand had been aa}ui^ 
efced in for feveral years, to come into that 
Court to vacate the annuity, when the prin» 
cipai witnefs for the grantee who negotiated 
the bufinefs, was unable to give any evidence 
of it. 



coufins V. That was the c2Xto^ Coufinsy.n^ompf^ 

Jj^G^sI^Mss; where Thomp/ony in confideration of 1500/. 
335."s"a'but paid him by the plaintiff in Novmber\']()li 
noT»pp«r.'^°" granted him two annuities during'his own na- 
tural life, the one of 200/. and the other of 
50/. per annum. Tea/dale was the money- 
broker who negotiated the bufinefs.- ^bmf^ 
fon now fought to fet afide thefe annuities, 
on two grounds j firft, becaufe the confide- 
ration money was paid (hort by 1 40/. which 

fum 
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fum was given to ^eqfdak for his trouble in 
the bulincfs. And fecondly, becaufe the 
confideration was not let forth in the memo* 
riak, purfuant to the Annuity Aft. 

To Ihew there was no ground for this 
application to the Court, Couftns in his afE* 
davit fwore pofitiveiy that he paid down 
1200/. in cafli and bank-notes, as the confide- 
ration of the annuity of 200L ; that Tbompfon 
counted the money, and put it into his 
breeches pocket ; and that he left Tbompfon 
and Tea/dak together; but whether Tbompfon 
made Teafdale a prefent of 140/, or any 
other fum, he did not know. Tea/dale firft 
applied to him for this money, and told him 
he came from Tbompfon. The very next 
day Teafdale applied to him for a further 
fum of 300/. for Tbomp/on, which he receiv- 
ed, and for which Tbompfon granted him an- 
other annuity of 50/. per annum. Although 
thefe annuities were granted in 1792, and 
although Tbompfon had two executions in his 
houfe, for two payments that had become 
due in 1793, he made no complaint till 
1 795, when Tea/dale was a Jbeggar in St. 
Martinis Workhoufe^ and in a ftate of men- 
tal 
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ch. I. f. 14. tal imbecility, fo that he could give no ac- 
count whatever of the tranlaftioh. 

In fupport of this application it was con* 
tended, that the confideration was not only 
not fet forth in the memorial, but there was 
no allegation that it was paid at all. And 
^hompfon pofitivcly fwore, that in confidera- 
tion of the lad annuity of 50/. he bad rc« 
ceived Teafiiale*s draft on his banker for only 
180/. but that he had never received one 
farthing of the money. But 

The Court y after looking at the alfidavki 
on both fides, faid, they were always snxious 
to carry into cfFeft the valuable purpofts of 
this a£l } but, at the fame time, in doing ri* 
gid juftiee, they muft take care and not go 
beyond the mark. They were of opinion^ 
that the turn of the fcale in this cafe ought to 
be given to the affidavits on the part of the 
plaintiff, inafmuch as they were fully con- 
firmed by all the tranfaftions that followed^ 
The annuities were granted in JNovembef 
1792, — things go on till 1793,- when two 
payments become due^ All was right then 
according to T^homfjon^ for two executions 

came 
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came into his hou(e> and he aftually makes cb.i.r. 14. 
them the payments. If the confideration 
money had not been paid, that would have 
been a good anfwer to thofe executions ; and 
it was to have been expeAed that he would 
make a ftand then, and have brought for- 
ward this application to the Court. But 
inftead . of that, he is filent, till the mind of 
TeqfiJale, the mod material witnefs in this 
bufinefs, is reduced to a ftate of imbecility ; 
and then it is, for the firft time, when this 
man can give no account of the tranfadtion, 
that Thomson comes into this Court, and 
complains of grievous oppreffion. — Their 
Lordfliips were unanimoufly of opinion that 
the rule ought to be difcharged. 

A memorial fhall he regiftered, (ffc. before 
miy aSionJhall be brought on any judgment aU 
ready entered^ 6f^.] ^^K/cire facias to revive 
" a judgment, which has been entered up on 
'^ a bond fecuring an annuity granted before 
^^ the Annuity A£t pafled, is an aftion with* 
*^ in this claufe of the aft/' 



It was fo decided in the cafe of Fenner FennerT.Bvani 
againft Evans ^ where an annuity had been U;!*^"* ^^' 



R granted 
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Chj. f^r4. granted by the plaintiff to the defendant be- 
fore the paffmg of the Annuity Aft, the con- 
fideration of which was enrolled in the me- 
morial to be loop/, but in faft the plaintiff 
had received only 700/. in money, and a r^- 
Jpondentia bond for 271/. and there was a 
deduction of 29/. for law charges. 

Afci.fa. had iffued fince the Annuity 
A6t to revive the judgment, and execution 
' had been taken out upon it. 

The Counfel who fhewed caufe againft 
a rule, which had been obtained to fet afide 
tht/cire facias^ and all the fubfequent pro- 
ceedings, contended, that as the annuity was 
granted before the pafling of the Annuity 
Aft, the grantee was only obliged to enter a 
' memorial before execution was taken out, 
and therefore that the rule, which was in- 
tended to fet afide thtfcire facias, - as well as 
the execution, ought to be difcharged. On 
the other fide it was infifted, that as the real 
confideration of the annuity did not appear 
on the memorial, the grantor was entitled to 
Ibme relief under the Annuity Aft- But, 
as the judgment itfelf was regular (it having 

been 



. mm ifim aftion tnitiiin tlie 9ft 243 

been obtained before the palling of the An- Ch. i. r.14. 
nuity Aft) they had only niade application 
to the Court, to prevent a revival of that 
judgment, by fetting afide tht fcire facias. 
For any proceeding to revive a judgment on 
an annuity, granted before the pafling of 
that ftatute, was as much within the words 
and meaning of the a£t, as any deed or in* 
ftrumenc for fecuring an annuity granted 
fubfequent to it* 

fFilles J. — This is a proceeding within 
the intent and meaning of the adt, therefore^ 
the njle mud be made abfolute. 

AJhhurfi J, — The execution muft cer- 
tainly be fet afide 5 and the only queftion \% 
as to ^t/cire facias : but a fcire facias is an 
adion, and then this comes within the fecorid 
fedtioh of the ad, for the words are, " that 
no aSiim (hall be brought on any fuch judg- 
ment already entered, &c.** Tht fcire facias 
therefore, as well as the execution, muft be 
iet afide. 

Buller J. — There is no doubt but that a 
fcire facias is an aftion ; and on that ground 

R 2 it 
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Ch. 1. c 14. it has been held that a plea to a fcire facias 
^^"^^""^^^^ muft conclude, " if the plaintiflf ought to 

have or maintain his adtion {a)** Rule 

abfolute. 

vrinter t. So alfo in the cafe of TVinter againft 

Term rJ" 46. Ktetcbman^ which was fcire facias to re- 
vive a judgment by the affignees of a bank- 
rupt^ Buller J. faid, that it had been held 
in a variety of cafes that ^ fcire facias was an 
aftion {b). 

craufttrd ▼. ^^ ^^^ ^^^^ ^^ Craufurd and others, exe- 

Sm^V/"""' cutors 6( S\t Hew Craufurd^ againft Caines^ 

the Court of Common Pleas decided, that a 
fine, In which there was no intrinfic defcft, or 
irregularity in the mode of levying it, which 
had been levied of a rent-charge, affigned by 
way of annuity, was not luch an aftion with- 
in the fourth feftion of the annuity aft, or 
fuch an afTurance within the meaning of 
the third feftion, as would give them au- 
thority to fet afide the annuity deeds on 
account of a defeftive memorial, there being 



{a) % Wilf. 251. {b) Vide % BI. ia»7- » ^^ 
Raym. 104S1 1253. 

neither 
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neither a warrant of attorney to enter, nor Ch^.^ij,^ 
any judgment adhially entered up j fo that 
they had no jurifdi^^ipn over the fubje£t 
matter. 
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SECT. XV. 

Of the Jurifdidion of the Courts wherein any 
Judgment is entered on an application under 
the Annuity A£l\ and herein where they 
have JurifdiSiion before any A£lion brought^ 
or any Judgment ent^edi and how far their 
Power extends. 

THE Court in which any judgment is 170.3- c.a6, 
entered up as the fccurity for an an- 
nuity^ has an equitable jurifdidion and con- 
trol over fuch judgment, and on applica- 
tion will examine into the cOnfideration on 
which it was founded, 

, R 3 That 



Gb.i. r.i5. That appears from the cafe of Hapies 

j^J[J^^^^[^^^ againft Harg, where a bill had been filed ia 
sH.Bi.659. ^^ Court of Chancery to redeem an annu- 
ity fecured by a bond and judgment, ftating 
that there was an agreement between the 
parties that it fhould be redeemable at a 
certain time, but no fuch agreement ap- 
pearing in the bond> Mr. J. Buller (who fat 
for the Lord Chancellor ^burlaw) difmlffed 
the bill, on the ground that parpl evidence 
could not there be received in contradidion 
to the annuity bond ; and recommended an 
application to the Court of Common Pleas, 
in which the judgment was entered: ac- 
cordingly an application was made to that 
Court refpefting the admiflibility of fuch 
evidence, where it was alfo rejefted on the 
fame ground ; and 

Lord Loughborough Ch. J. in delivering 
the opinion of the Court, faid, — The appli- 
cation was made to this Court, on the ground 
that the fecurity being a judgment entered 
on a warrant of attorney, it was in its nature 
made under the fanftion of the Court j that 
the Court had therefore a control oyer it, 
would examine into the confideration on 

which 
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which it was entered up, and not permit the ch. i. r. 15. 
party to avail himfelf of it, fo as to receive 
more than in juftice he is entitled to take. 
The cafe comes before the Court, as it fitly 
and properly fhould, without any prejudice 
at all from what has paffcd in the Court of 
Equity; for the application to the Court. of 
Equity was founded on circumftances very 
different from what might appear to this. 
Court fufficient on this fpecies of applica- 
tion, for interpofing by the authority, which 
it is neceffary every Court fhould have, 

whofe records are made matters of feciirity, 
and enquiring into thofe fecurities which 
proceed on. the affumption of a fuit, which 
in fa6t was never brought. But when the 
Court is exercifing its authority with refpecft 
to judgments' entered, this principle is clear, 
that in judging of the tranfadion which is 
the foundation of the judgment, they will 
find themfelves governed by the fame rules 
which the law has prefcribed, as if the tranf- 
adlion itfelf, independent of the judgment, 
were before the Court in the form of an 
aftion. We have not a greater latitude, by 
having an authority over the judgment en- 

R 4 tered 



M fl)fti)e3[uti0iiifttonofti)eConttjBr,&c. 

Ch.?. r. 15. tercd up^ than in the decifion of the qucftion 
between the parties themfelves. 

It feems fully fettled alfo that a warrant 
of attorney given to confefi a judgment in 
any Court, gives that Court a fummary ju- 
rifdi£tion to interfere in any tranfaftion re- 
lating to fuch warrant, before any judgment 
has been aibually entered up. 

£x ptrtc Chef. Thus in thc' cafe ex parte Cbefter^ where 
Rep. 694. a bond and warrant of attorney to confefs a 

judgment thereon in the Court of King's 
Bench was given to fecure an annuity, and 
a rule had been obtained, calling on the 
grantee to fhew caufe why the bond and war- 
rant of attorney fhould not be fct afide, becaufe 
the memorial did not contain the date of the 
latter. The Counfel who fhewed caufe, con- 
tended that the Court had nojurifdidionatall 
in that cafe, the grantee having neither en- 
tered up judgment on the warrant, or inftitut- 
cd any other proceeding in the Court, and 
that the Annuity Aft only gave jurifdiftion to 
the Court " in which any aftion was brought, 
&c." In anfwer to which objeftion. 

The 
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The Court faid, that the warrant of at- Cb. i. r. 15, 
torney gave them a jurifdiftion, for that it ' 

was a proceeding in the Court, and was of 
greater importance than the commencenient 
of an adtion in the regular courfe i becaufe 
it enabled the party to fign judgment im- 
mediately without any application to the 
Court, and made the rule abfolute as to the 
warrant of attorney. 

The fame point was determined in the Thurkiii r. 
cafe of thurkiii againft Wallace^ which was 4 Term kep. 
alfo an application to the Court of King's '^* "' 
Bench upon the annuity aft, and there they 
iaid that independent of that a6t, it had been 
long ago fettled upon much argument and 
deliberation, that the Court has a fummary 
jurifdifHon over every warrant of attorney 
to enter up judgment in the Court, before 
any judgment has been aftually entered up, 
and may, if they fee proper, diredl it to be 
cancelled, to prevent any improper ufc be- 
ing made of it. 



So alfo in a cafe before the Court of Duke of Boiton 
Chancery, refpefting the validity of the me- 4 Bro. ch. ca. 
morials of two annuities afligned out of a 

former 
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former annuity^ Lord Lougbiorougb Chan- 
cellor^ when fpeaking of the jurifdi<5tion of 
the Courts^ faid, that the Court, could.go 
no further than the application before them> 
yet where their own procefe is made the 
means of a conveyance, they can take notice 
of it upon motion. 

And from another report of the cafe 

above cited {a)y it appears that the Lord 

S.* ^"" ^''°* Ch2itict\[oxLougbborougb faid, « TheCourtsof 

common law> which will upon their general 
jurifdiftion enter into the validity of the war- 
rant of attorney or judgrrient upon morion, 
in the particular application under the aiS: 
will only fct afide the judgment, or cxccu* 
tion, or vacate the warrant of attorney.^ but 
the jurifdi&ion does not extend to ordering 
the bond to be delivered up, and if ever 
done it has been done inadvertently. 

And the fame doftrine feems confirmed 
by what the Court of King's Bench faid in 
the cafe of G<?rrW againft Saunders^ ante a^^f 
namely, " that they had no power to order 
a leafe by which an annuity was intended to 
be fecured, to be delivered up to be can- 
celled, becaufe the annuity had never been 

enrolled 
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enrolled according to the aft ; but that the ch. i. f. 15. 
leafe was a nullity by reafon of the firft claufc ^•^''■^^^^V^ 
in the aft, therefore it was immaterial whe- 
ther it was delivered up or not. 

A fine levied of a rent-charge (in which 
there is no intrinfic defeft, or irregularity in 
the mode of levying it) afligned by way of 
annuity, will not give any Court authority to 
fct afide the fecurities, on account of a de- 
feftive memorial, if there is neither a war- 
rant of attorney, nor judgment aftually en- 
tered up in the Court to which the applica- 
tion is made, becaufe the fine gives them no 
authority to interfere, being neither an aftion 
or alTurance within the annuity aft. 

That appears from the cafe of Craufurd Craufard r. 
and other $y executors of Sir Hew Craufurd^ BL438.* 
againft Caines^ the circumftances of which 
cafe were the following : Jnney the wife of 
the defendant, was firft married to IVilliam 
Blombergy who left her at his death, lands in 
Torkjhire of the value of 1 200/. a year, for 
Yitr life. She afterwards married Walter 
Nijbetj which marriage was diffolved by aft 
of parliament, by which the lands were con- 
firmed to Piijbet during their joint lives, fub- 

jeft 
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Ch^.1^5- jeft to a rent-charge of 200/. a jrear, which 
was thereby fettled on the wife, during the 
fame period ; (he then married the defendant 
CaineSi who together with her afljgned the 
rent-charge to Sir Hew Craufurdy during the 
joint lives of Nijbet and her, and by the fame 
deed covenanted to levy a fine of it, and 
further granted a rent- charge to Sir H^ot 
the fame fum, for ninety-nine years, to be 
computed from the death of NiJBet, in cafe 
he fliould die in the life-time of yhtUi if ^^ 
fhould fo long live, and alfo demifed die 
lands to a truftee for a long term of years, 
to be computed in the fame manner, in truft 
for the better fecuring the rent-charge, A 
fine /ur cognizance de droit tantum was ac- 
cordingly levied by the defendant and his 
wife, and he gave as a farther fecurity, a 
bond and warrant of attorney to confefs a 
judgment in the Court of King's Bench. 
A motion was foon afterwards made in that 
Court to fet afide the annuity; but pending 
the rule Sir Hew died, no judgment having 
been entered on the warrant. And now ai 
rule was granted in this Court, to fliew 
caufe why the annuity fhould not be fet 
afide, the deed, bond, &c. given up to be 

cancelled. 
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cancelled, and the fine vacated, on the ground 
that the memorial did not truly fet forth the 
confideration, 1700/. being the fum ftated 
CO have been paid, when in truth part of ic 
was kept back by Sir Hew, that the demife 
to the truftee was omitted, and no mention 
made of the fine or the covenant to levy it. 



The Counfel in (hewing caufe faid, this 
application, if made at all, ought to be made 
to the Court of King's Bench, in which the 
warrant of attorney was given, and where a 
motion to that efiedfc had already been made. 
The only part of the tranfaftion, of which 
this Court can take cognizance, is the fine ; 
but as that was regularly levied, and nothing 
appears to impeach its validity, it mufl: ftand. 
Another objedion to the rule is, that this is 
one of the excepted cafes in the annuity a£t^ 
the eighth ie&ion (a) of which enads, that (a}Antei4. 
nothing in that a£t contained fhall extend to 
any annuity granted " under any authority 
or truft created hy all of parliament.'* But 
however that may be, it is obvious that 
nothing has been done in this cafe, to give 
this Court jurifdiftion of the fubjeft matter. 



On 
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ch.f.f.15. On the other fide it was faid, With n- 

fpeft to the objedion that the application 
ought to have been made to the Court of 
King's Bench, it is to be obferved, that the . 
warrant of attorney, which was to confcfs a 
judgment, in an aftion at the fuit of Sw 
Hew Craufurdy was at an end with his death. 
It would therefore be ufelefs to apply to 
that Court. The fine gives this Court 
jurifdidtion. It is an afiiirance according to 
the terms of the aft, and comes within the 
principle of thofe cafes in which a jurifdic- 
tion has been aflfumed, and he cited Wnjmi v< 
Hare^ ante 240, and e^c forte Chefi&y^ntt ^%. 
A fine is alfo the fanftion of the Court to 
the agreement of the parties, where an i^m 
has been brought, and if there is good caufc, 
they will order it to be vacated. Cro. Eh. 
531. Hubert's csiky 3 Lev. 36. Hutcbin/on's 
cafe, 3 Wilf. 115. PFaiis v. Birkett. The 
memorial is defeftive in not ftating the con- 
fideration truly, and alfo in omitting to ftatc 
the levying the fine, which was in the nature 
of a frelh grant, diftindl from the aflign- 
ment, and which alone conveyed the intereft 
of the wife. And the memorial being void 
in part, is void in the whole. As to the ar- 
gument 
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gument that this is one of the excepted cafes J^^-Ji^^*^ 

in the annuity aft, it muft be rennembered, 

that the annuity in queftion, as far as it re- 

lpe6ts Sir Hew Craufurd^ was not created by 

the aft for diffolving the marriage between 

Nijbet and the wife of the defendant. 

The Courty without giving any decided 
opinion as to the alledged defedts in the me- 
inoriaI> heldj that as there was neither a 
judgnicnt nor warrant of attorney in this 
Court, they had no jurifdiftion of the mat- 
ter in queftion ; that the fine did not give 
them jurifdiftion, for it was not an aftion 
within the meaning of the fourth fe£fcion of 
the ftatute, nor was it fuch an afTurance as 
i9vas meant by the third feftion ; and that 
there was no intrinfic defeft in it, or irre- 
gularity in the mode of levying it, they had 
no authority to interfere, and order it to be 
vacated. Rule difcharged. 

If the validity of an annuity has been in 
judgment before a Court of competent jurif- 
diftion, the Court of King's Bench will not 
fiifFer the objeftion to be ftirred again, be- 
caufe they hold themfelves bound by any 

judicial 



cb.i. f. 15. judicial decilion of a Court having com- 
^"^''^*''^^^ pctent jurifdidion over the fubjeft matter, 
if the point has been diredly before fuch 
Court ; but that is not the cafe where the 
queftion has only incidentally occurred, and 
has not been pofitively decided. 

Hart T. Lore- As in the cafc of Hari v. Lovilace, where 

lace, 4 Xem ♦ , 

Rep. 471, a rule had been obtained, calling on the 

plaintiff and another to (hew caufe why the 
judgment^ an indenture, a bond and war- 
rant of attorney given to fecure an an- 
nuity fhould not be delivered up to the 
grantors to be cancelled, on the ground that 
the meniorial was defedive. Where it ap- 
peared that a bill had been filed in the Court 
of Chancery by the grantees of feveral an- 
nuities, praying amongft other things, that 
an account might be taken of what was due 
to them in refped: of their annuities from 
certain fums of money on which they were 
charged by the grantor : in that fuit there 
had been a decree referring it to the Matter 
to inquire into the claims of the feveral par- 
ties, all of whom attended the Maflcr, and 
litigated their feveral priorities and rights 
touching thefe annuities, but no objedion 

wa& 
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was at that time taken concerning any de- Ch^. r^i. 
feft in the memorial or enrolment ; neither 
did the Matter notice any defeft in his re- 
portSj which was afterwards confirmed. 

It was ftated by the Counfel who applied 
for the rule, that when the fuit in Chancery 
was depending his client was not aware of 
the objeftions to the memorial of this an- 
nuity. The Counfel who (hewed caufe 
argued, that fuppofing the Court to be of 
opinion that any objedions to the memorial 
were well founded, it was now too late to 
take any advantage of them ; for in the pro- 
ceedings of the Court of Chancery in this 
matter the validity of all the feveral annuities 
was directly in queftion before the Matter, 
and every advantage was taken by the party 
to cftablifli their rights. That it is no an- 
fwer to fay that this objeftion did not then 
occur ; if it might have been brought for- 
ward, and was not, that was laches, for which 
die party who was guilty of the laches mutt 
fiifier : but after the judgment of a Court of 
competent jurifdiftion decreeing a priority 
to this annuity over the claims now made, 
diey mutt be precluded for ever, othcrwife 

S there 
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ch. I. f. t J. there would be no end to litigation. That the 
validity of the annuity is now pafled in rm 
judicatam, and cannot be queftioned again. 
At all events this rule ^ cannot be made ab- 
folutej for none of the objedbions arifeon 
the fourth fcdion of the annuity aft, which 
alone gives jurifdi ft ion to the Court to order 
the deeds to be cancelled for the objediions 
mentioned in that claufe ; and in Garwood r* 
Saunders, 6 Term Rep. 403, ante 1233, the 
Court of B, R. held, that there was no re- 
ference from the fourth to the firft fcftion. 
The confequence of which is, that though 
the deeds in queftion may be void, the Court 
cannot grant what is prayed for by this ruICs 
not having authority to order them to be 
delivered up, 

ff 
luOvdKenyon Ch. J. iloppinig the Coun- 

fel on the other fide faid, ^ In the courfe of 

this argument I have had fome difficulty in 

my mind refpefting the decree in the Court 

of Chancery. If this queftion had been 

brought before that Court, and received a 

judicial decifion, I jfliould have thought my- 

fclf bound by it, as being the judgment of 

a Court having competent jurifdiftion over 

the 
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the fubjea matter : but the proceedings there 
were diverjo intuitu \ that fuit had a different 
cJjjeft in view, and the queftion before us 
did not arife in that Court. 

Groje J, and Lawrence J. (aid that this 
Court was not precluded by the proceedings 
in Chancery from entertaining this applica- 
tion, becaufe this queftion was not agitated 
in that Court, though if it had, they thought 
it would have been conclufive here. Rule 
abiblute. 

Where an illegal affignment, for inftance, 
fuch as the accruing pay of a military oiEcer, 
has been made for the purpofe of fecuring 
an annuity, the Courts wherein there have 
l>een any proceedings re(pe£ting the annuity, 
by virtue thereof^ have a power over the 
tnnfa^oni and on application for that pur* 
pole, will order the annuity deeds to be de- 
livered up to be cancelled. 



As was done in the cafe of Barwick v. samick ▼. 
Readj where the defendant, who was a Lieu- Bi?6a7. *°' 
tenant of Marines, affigned his full pay to 
the plaintiff, in truft, firft of all to pay and 

S 2 fatisfy 



ch^. Ly. fatisfy himfclf (the plaintiff) an annuity of 
20/. per annum, and then to pay over the 
furplus to the defendant, and alfo gave a 
bond and warrant of attorney, as a further fc- 
curity. In Hilary Term 179 1, a rule was 
granted by the Court of Common Pkas, to 
Ihew caufe why the deed of affignmcnt, 
bond, and warrant (hould not be given up 
to be cancelled, on the ground that the full 
pay of a military officer could not be legally 
afligned. When the motion was made, the 
Court intimated a clear opinion that fuch aa 
afTignment was illegal, it being contrary to 
the policy of the law thit a ftipend ^ven to 
one man for future fervices, fhould be 
transferred to another who could not perform 
them. However the ixile was enlarged till 
the Eafter Term following, when, on the 
motion of the plaintiff's Counfel, it was made 
abfolute (^), no caufe being fhewn, but the 
Court feemed to retain their former opinion. 



(a) When the rule was granted, Lord Loughborough 
Ch. J. faid, he recolIe(5led a fimilar decifion in the Court 
of Chancery, in the cafe of Rofs, the Army-Agent j and 
Mr. Juftice Gould referred to the cafe of Oliver v. Em- 
fonnc, Dyer i b. as confirming the general principle 

wbick 



flDf tU 3futteWftion of tie Coutw, &c. 26 1 

And in the cafe ex parte Chejier^ Ch.i. f.i5, 
where feveral objeftions had been taken to 
the informality of the memorial, and a rule 
was made abfolute for fetting afide one of 
the annuity deeds on that account, there was 
alfo another objedlion on the merits, namely, 
that no conjideration was given for the deed of 
affignment which had been given to fccure 
the annuity, and that was referred to the 
Mafter. /{ Term Rep. 694, n. 

It may be fairly inferred therefore from 
the foregoing cafes, that wherever a Court 
has any authority to interfere in tranfaftions 
of this kind, it may examine into the want or 
illegality of the confideration, and that in ei- 
ther cafe it has fufficient jurifdidion over the 
fubjed matter to fet the annuity deeds afide. 



which the Court laid down. See alfo Stuart t. Tucker, 
2 Bl. 1137. Flarty v. Odium, 3 Term Rep, 68i. Lid- 
derdale v. The Duke of Montrofe, 4 Term Rep. 448.-^ 
Vide I H. Bl. 628, n. where thefe authorities are all 
^ited and an*anged. 
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Practical IDixtttiwn* 



CHAP. IL 



SECT. I. 



Dire<ftionf re« 
Utlog to the 
Enrounent of 
MemqfUk* 



Clerk's Feci. 



DireSms relating to the Enrolment of the Me- 
nunrialy and the Clerk* s Fees thereon. 

BY 1 7 Geo. 3. c. 26, f. 5, it is further en- 
aftcd, *' That a particular roll fhall be 
provided and kept by the clerks of the enrol- 
ments in Chancery, or their deputy, on which 
fuch memorials fliall be entered, and that 
every fuch memorial (hall be duly enrolled 
in order of time as the fame fhall be brought 
Co the office, and the . faid clerks of the en- 
rolments^ or their deputy, fhall fpecify upon 
the roll the certain day, hour, and time, on 
which fuch memorial is brought to the of- 
fice; and fhall grant a certificate of the 
enrolment thereof, when required ; and that 
there fhall be paid for the enrolment of 
every fuch memorial the fum of one fhiUing, 

and 



and no more^ in cafe the fame do not exceed ch. ii. r. t. 
two hundred words, but if fuch nriemprial 
Ihall exceed two hundred word$> then after 
the rate and proportion of fixpence for every 
one hundred words, and the like fees for 
every certificate and copy given; and the 
fee of one (hilling for every fcarch in the 
officej and no more, 



mmm 



SECT. II. 

4n Eftome of the PraSice relative to the En^ 
rolment of the Memorial. 

A Memorial of every bond, deed, inftru- 
ment, though it be only a collateral 
fecurity given by a third perfon (^ ), or other 
affurance, a warrant of attorney (^), or judg- 
ment {c\ by which any annuity or rent-charge 
is granted or fecured (</), or by which any 
■m '■ ■■ I ■ ■ ■■ I II II ■■» . 

(^) Ante 33. {b) Ante %%. {c) Ante 49. W Ante 14. 

S 4 annuity 
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chjL^a. annuity already granted, is affignedi if ftich 
aflignment takes place before the original 
lecurities have been rcgiftered (e), of more 
than the annual value of ten pounds, ufikfs 
it be given by will or by marriage fettle- 
ment, or for the advancement of a child, or 
unlefs it is fecured on a fufficient pledge of 
lands of equal or greater annual value, 
whereof the grantor was feifed in fce- 
fimple, or fee-tail, in poffeffion at the time 
of the grant, either a legal or equitable title 
is fufficient (fjy or ftock in the public funds, 
the dividends whereof are of equal or greater 
annual value than the annuity, or unlefs it 
be granted or affigned for any other than a 
pecuniary confideration (^), but the con- 
fideration muft not be in goods (A), or an 
illegal one (/), muft be taken to the enrol- 
ment office in Chancery-lane {k) within 
twenty days, exclulive of the day of the ex- 
ecution of fuch deed &c. (/), to be enrolled 
on a particular roll kept there for that pur- 
pofe, otherwife every (m) fuch deed, &c. 



(r) Ante 38. f/J Poft chap, j, f.i. (g) Ibid. f. 3. 

(/>)Vidc ante 201. (/) Ante 259. (^) See the table poft, 

fc<ft. 3, for the hours of attendance there, and the days on 

vfhkh there is any bufinefs done at the office. (/) Ante 

58. (w) Ante 56. 

Will 



Pcacticai Die ectioniei. a6s 

i 

will be abfolutely void (»). Such memorial ) ch. ir. r. i. 

of every {o) annuity granted or fecured by 

fuch deed, Sec. mud contain the day and 

year on which each deed, &c. bears date (^), 

the names and interefts of all the parties, but 

it is fufficient if the chriftian names appear at 

ftill length in any part of the fccurities (^), 

and for whom any of them are truftees, and 

for whom all thofe trufts, which are created iii 

confequence of the annuity (r), are granted, 

and the names of all the witneflcs, not in 

general terms, but fpecifying what particular 

deed each attefts (/), the annual fum to be 

paid, the name of the perfon for whofe life 

the annuity is granted, and the conlidcration 

of the fame, and every thing which forms 

any part of fuch confiideration, muft be fet 

forth (j), and alfo the names of all the per- 

fons concerned in the payment of ir, and if 

an agent or fervant, it ftiould be fo Hated, 

and his name ihould appear (/), and to 

whom and on whofe behalf it was paid, and 

the aftual mode of fuch payment. For 

inftance, whether it be paid in money, which 



{»)Antei72. (o) Ante 112. (j&)Ante5o. (^)Antei66. 
'•) Ante 143. f/J Ante 168. (j) Ante 64. (/) Ante 166. 

bank 



a66 IPtactical S>i(ectiotuf^ 

cfc.ii.tft. t>ank notes are confidered to be, axid m^y 
be ftated as fuch {v)^ or by bankers checks 
or promiiTory notes, or by biUs of exdw^ 
and if it is paid in any other than bank <^ 
England notes, the dates and fum, and tim^ 
of payment, and all other particulars &QUM 
be accurately fet forth in the memorial (tv). 
It is not fufiicienc to ftate the confideradoii 
as being fo much money paid to the qfe of 
the grantor, unlefs the whole of it b a&odUy 
paid in money to him s but it is not nece0kry 
that it ihould be paid down at the time of 
the grant, provided it is aftuaUy paid to him 
before the annuity is regiftered (x) ; if the 
confideration is paud over by the grantee to 
a third perfon with the confent of the 
grantor, or is accounted for to the grantor 
by a note from a third perfon, it mufl: be fo 
ftated (j) ; or if the confideration is pardy 
paid in money, and partly by giving up a 
former annuity, that circumftance muft ^ 
pear (z) ; and indeed if any thing elfe than 
money aftually advanced by the grantee, or 
by any one elfe, or by any other perfon than 



(t;)Antcii4. (w>Antc64. W Ante 191. ^j'^ Ante 
71. («) Ante 104. 

the 



ptaftf cal Direfttottjef. ^6y 

the grantee, fuch as a judgment recover- cb. ii. f. t. 
ed (3), or an old debt (4), or a former an- 
nuity then given up, and the fum completed 
at the time of the grant (5)1 or if there is an 
agreement that the annuity (hotild be re- 
deemable upon terms (6) ; each and every 
of the above fads muft be particularly fpe- 
cified in the memorial* And any miftake 
in the ftatement, if material, will vitiate the 
tran(a(5tion (7). If the condderation is paid 
all in money, though by feveral diftinft pay- 
ments, the grofs amount of the whole fum 
paid is a fufEcient defcription (8). The ad 
requires that the deeds and memorial (hould 
contain the true confideration as really paid, 
and if either of them defcribe it falfely, the 
tranfadion will be void (9). And where 
there .arc feveral deeds which conftitute one 
afiurance for the fame annuity, the con- 
fideration need be dated only once in any 
part of that aflurance, all the deeds making 
but one aiTurance (10), and once only in 
the memorial, but there ihould be fuch 



(3) Ante 104. (4) Ante loa. (5) Ante 104. (6) Ante 74. 
(7) Ante 156. (S)A»:c 107. (9) Ante 68. (10) Ante 11 8» 

a re- 



ft6g l^cafttcal Direftiontf. 

ai.ii.r. 1. a reference from the memorial to cacr/ 
deed, and not merely from one deed' to 
another, as to make it evidently appear 
that they all relate to the fame traiif 
aftion ( 1 1 ), and in that cafe, though Ac 
confideration be ftated in each deed, &c. it 
need be ftated but once in the memorial j the 
confideration may be ftated in any form of 
words, even by way of recital, without any 
averment of the fafts, or in any way, pro- 
vided it is exprefTed clearly and unequivo- 
cally, and the memorial contains a full and true 
difclofure of all the fads relative to the tranf- 
a£tion and the confideration for the annui- 
ty ( i a). No part of the confideration ought 
to be returned to the perfon advancing it, or 
retained by the purchafer, or any other per- 
fon, on any pretence whatever (i3)» 

The ad extends equally to annuidcs 
granted before and after it was pafTcd (14), 
and requires that, whenever any ftep is to be 
taken refpefting an annuity granted before 



(ii)Antci23. (12) Ante i3i-(i3)Apte9. (i4)Ante69. 

the 



the aft paired, an enrolment fliould be made ch. ii. r. %.. 

like to the memorial, which ought to be made ' 

at the making a new grant, that is, of the (late 

of the parties as they are at the time of the 

enrolment ( 1 5), and the requifites of the aft 

are not complied with, unlefs fuch a full, 

clear, and true difclofure of the tranfaftion 

between the parties appear^ upon the memo- 

rialj as makes the whole dealings evident to 

any perfon reading the memorial only ( 1 6). 

The Deputy-Clerk is bound to enrol 
each memorial in its turn, as it is brought 
in to the ofEce, and to fpecify upon the roUf 
the certain day, hour, and time, on which it 
was brought there, and mud grant a certificate 
thereof when required, which it is always 
bell to take. For the enrolment of each 
memorial pay one fhilling only, unlefs it ex- 
ceed two hundred words, then after the rate of 
fix-^pence for every one hundred words, and 
the like fees for every certificate and copy 
given, and the fee of one IhiUing for every 



^iM«BiiWHl*a 



(15) Ante 43. (16) Ante 95. 

fearch 



170 ]^taftlcttl Diteftiotitf. 

Cb^H. r.t. (earch in the office. The purchafer oftlie 
annuity ought to pay the expence of the 
memorial (17), and if it is charged to the 
grantor^ and dedu6ted out of the confide* 
ration money, it will avoid the annuity (i8). 

The fole ufe of the memorial bcirtg to 
notify to the world that fuch an annuity has 
been granted, when it has done that accord- 
ing to the requilites of the aA, it has done its 
office, and all that it is neceflary for the parties 
to attend to : Therefore fuch things as are 
incident to the grant, and cannot in 807 
fhape be looked upon as making a part of 
the confideration, need not be nodced tber^ 
in ; for inftance, where a rent-charge has 
been granted, the power of diftrefs in cafe 
the payment be in arrear, need not be re- 
giftered, becaufe that power is incident to 
the rent-charge by the common law. Neidier 
does the aft fay, that the memorial ihaB 
contain all the covenants, and every part of 
the deed by which an annuity is granted, 



(17) Ante i6i. (18} Ante Z59, 

but 



but it fpccifies what particular parts of the ch.if.r.t*^ 
deed are required to be memorialized. 

So that, befides what the aft fpccifies, no 
part of the deeds need be ftated, unlets in- 
deed, fome of the covenants are fuch, as 
by the exprefs agreement of the parties 
make a part of the confideration, as in the 
cafe where the claufe of redemption upon 
terms fettled at the tioie of the grant, was 
fworn to be a great inducement for granting 
the annuity. After an annuity has been once 
regifttred, although it may be afterwards 
redeemed or re-purchafed, the aft does not 
authorife the Clerk of the Enrolments to 
cancel the memorial, or ftrike names of the 
parties off the roll {a). 



(«) I am informed, that the pra^ice is, after fuch re* 
dempUon has taken place^ to enter a minute of a re-con- 
feyance on the roll, oppofite to the former entry, by way 
of notifying that the tranfadtion is at an end. There feema 
little doubt but the Legiflature intended that the names 
of the parties concerned in purchaling grants of this na- 
ture, fliould remain on the roll, to check fuch proceed- 
ings, as far as the publicity of them would conduce to- 
wards it, and if one may judge from the difiatisfatflion^ 
the want of fuch an authority to erafe the names gives, it 
has its intended effe^. 

The 
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Ch. tl. f. a* The obfcrvations relatiDg to the memorial, excef 

as are referred to in the notes, do not api>ear in a 
port of the cafes in which many of them occurred, be< 
perhaps, as they did not immediately relate to the 
before the Court, it was not thought neceifary to 
them ; but they were moft of them taken by myfel 
the ezprefs purpofe to which they are now ap] 
and may be relied on as the obiter dida of the 
ral Judges who made them. 



SECT. III. 

A TABLE of the Daji on lubicb there is no Buine/t 
done at the Er,roIment Office ; and of tie Heurj it it' 
open vtfueb Dofs at Bi^ne/s it done there. 



Stpi.id 
£it„ %ifi 
iStti ixd 






Good Friday • - 
Eaftcr .... 
ACcenSon Day - 
Iliu^ Charlei lid ri 



St. Matthew - - . . 
Coronation - . . - 
St. Michael - - - - 

St. Luke 

AO Salnit 

AnSouls - - . - . 
King WillLun boTD - - 
Gunpowder Plijt - - 
Lord Miyor't Day - - 
Qneen Eliiahnli bora - 
°^. Andrew . - . . 

St, Thonw 

Cllriltniu Day . . . 



iSttaiUHivieti. 



7be Offia it open from niae in the morning till t<uio, on 
d^t laiAen bufinefi ii done, and from five till eight in the 
evening, viben light, or •when Ihej have tandlei t the rule 
rejjieaing lulaeh ii, that no candlei are lighted after the laft 

/eal of Michaelmas Term, till the frjl day of Hilary Term I 
ner after the fetond feal of Hilary Term, till the firfi dof of 
UieSaelmai TerPt i and the Office eantinues open cu long only 

at'aisUght oafaeh.dayi as they do ^ light earuHes, andit 
net regulated ly the fame hours in the evemng as vihes it is 

iight, or when tbey light candles. 

T SECT. 
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SECT. IV. 
Forms of different Memirids. 

L Of an Annuity fecured by Bond and 
Warrant of Attorney. 

J Memorial to he enroUed fiirfiuM to M 

of Parliament. 

Abraham Moore 1 (Ij^ JT a bond or obliga/- 
to > tion bearing date die 

John Heys. j 1 2th day of jiupiftj in the 
year of our Lord 1765, from AbrdM 
Moore^ of South Tanton, Devon, EfcJ; to 7rf« 
Heys, of Wigan, Efq; in the penal fiim of 
jooo/. with a condition thereunder writtefii 
for making void the &me upon payment, by 
the faid Abraham unto the faid Jobn, his ex« 
ecutors, adminiftrators, or afligns, for and 
during the natural life of him, die Hud 
Abraham, of one annuity, or clear yearly 
fum of aoo/. of lawful money of Great Bru 
tain, by equal quarterly payments, on d^ 
days therein mentioned, in each and every 

year. 



/ 
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year, and the confideration of granting fuch Cb. ii. r. 4. 
annuity is the fum of fifteen hundred pounds 
of like lawful money (here ftate the exaff 
manner in which the confideration is faid^ and 
hy whom) paid by the faid John Heys^ In cafh, 
to the faid Abraham^ on the day of the date of 
the faid bond, and for which a receipt is 
i^gned t^y die faid /ftraham on the back of 
tht faid bond* The execution of which 
l^ond, and the figning of which receipt, are 
witneffcd by John Hibbert^ of Barnes^ in the 
CQunty o( Surrey, gent. 

A^nd of a warrant of attorney, bearing 
date the iame 12th day of jiugufty 1765, ex- 
c;cut(;4 by the faid Abraham, and directed to 
WtUim Meyrick, gent, or any other attor- 
ney, eaipowering him to enter up judgment 
OQ the ^bovc mentioned bond, at the fuit 
of the feid JohnUiys, in his Majefty*s Court 
pf K. B. ^i Wefiminfier, the execution of 
jirhich warrant of attprney by the faid Abra^ 
^am, is alfo witnefied by the faid John Uib- 
kert. 



T a II. 
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Ch. II. r. 4. 

II. Of an Annuity or Rent-charge by 
Indenture, fubjed to Redemption. 

A Memorial to be enrolled purfuant to AS 

of Parliaments 

Abraham Moore ^ ^jF an 3fnlietttUre 

to > tripartite, being 

John Heys. ) the grant of an annuity, 
bearing date the 1 2th day of Auguft^ in the 
year of our Lord 1765, and made between 

Abraham Moore^ oi South Tanton^ E(q; of the 
firft part, John Heys, of Wigan^ Efq; of the 
fecond part, and fVilliam Meyrick, of Barnes, 
gent, (a truftee named by and on the behalf 
of the faid John Heys) of the third part,— 
W|)0t0ilp« in confideration of four hundred 
pounds, of lawful money of Great Britain, 
paid in calh, by the faid John, and of an af- 
fignment of a fourth Ihare in Drury-Lane 
Theatre to the faid Abraham, made by the 
faid John to the faid Abraham, by a certain 
indenture of bargain and fale, a memorial 
whereof is herewith regiftered ; and alfo in 
confideration of five (hillings in hand, paid 
to the faid Abraham by the faid John, he the 

faid 
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fai4 Abraham^ for himfelf and his heirs, did, c»i, n. r. 4, 
give^ granti bargain, fell, and confirm unto 
the {d^AJohn^ and his ajQTigns, for and during. 
bis |iat;ural.life, one annuity, or yearly rent- 
charge of loo/v of lawful , .money of Great 
BnUain, to be iffijing and payable yearly dur- 
ing the life of the fsiidjohnj out of all thaj; 
(ftating^ the premifes) $cc. CO 1)010 and 
enjoy the faid annuity of iqo/, unto i;he f^id 
John and hisaffigns, during the term of' his 
natural life, clear of all taxes and dedu<5tions 
whatfoever, payable quarterly on the days 
^and manner therein mentioned. SnU for 
the better fecuring the payment of the faid 
annuity, and alfo iq cdnfideration of 5/. to 
the (aid Abraham^ paid by the faid PPtlliam 
Jlfeyrickj hej.the faidyf^Jro^tf^,. did dcmjie 
unto the faid PFilUam all and fmgular the 
therein before mentioned mefTuages or tcne- 
ments,^ lands, and premiWs, thereby charged 
V^ith th^ laid^ afifiuity. CO {lOlQ the faid 
premifes thereby demifed untp the faid WiU 
liamj his executors, &c. from the day next 
before the day of the date thereof, for th*^ 
term of ninety-nine years (if the faid John 
ihould fo long live) at the yearly rent of a 
.pepper-corn only, if lawfully demanded, 

T 3 fubjeft 
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» 

Ci1.11.C4. fubjcft to redemption, upon the due ply. 
ment of the faid annuity, and' re-paynient of 
the faid confideration, and rbaffighirient of 
the faid fourth fhare to the faid J^im^ k 
manner therein mentioned; the ^ kecution 6f 
which indenture and deed ofiinghment, bear- 
ing date the fame day and year afbrefiud, b 
witnefiS^d by ^omas Eunty 6f Stratf9rd^ gent. 
Ud William Meyrick^ of Bisnmeij gent. : 



■ '• ■ • . . ■ 

III. Of an Annuity or Rent-charge, fccurcd 

by Deed, Bond and Warrant of Attor- 

ney, and Judgment figned. 

A Memorial to be enrolled purJiuM to "AS 

of Parliament. 

Abraham Moore ^ ^JF an SlttHetttttre Of 

to > tbtet partiaf, made 

John Hey s. j the 12th day o( Augul^ 
in the year qf our Lord 1765, between Abra- 
bom Moorey of South Canton, in the county of 
Devon, Efq; of the firft part, John Heysyof 
Wigan, Efqj of the fecond part, and William 
Meyrick, of Barnes, in the county aforefaid, 
gentt (and which faid William Meyrick is a 

truftee 



truftee.thei'ciq nominated and appointed on 
the part and behalf of the faid "John tieys) 
of ^ the third part, \xfyZlZ\S^ it is witneffed, 
that fin confid^ration of four hundred pounds , 
of lawful mon^y of Great Bril^in^ by thp 
i^id 'jF^i&ir> to the laid Abraham in hand pa;d» 
at Qr.inipfiediately before the fealingapddp*. 
liverjr thereofj, the faid Jhraham did giye^ , 
gran^ afu^ cpn&rni unto the laid ^obnylii^ 
executors. admiQiftrators, and alTigns, for and 
during the t^rm of the natural life of the 
iaUvA, Abridfami one dear annuity pr.yearlvv 
rent-chargCi.j^ $>ne hundred pounds of li^e 
lawiful money^i: to be ifluing, going, and 
payable, had, received, and taken, by, and 
out o^ and from, and charged, and charge- 
able upon, the ieyeral lands, tenements, and 
hereditaments therein particularly mentioned 
and defcribed, with the ufual powers of dif* 
trefs and entry : Sttll by which faid indon-. 
tore it was further witnefled, that the iaid 
Ahrabam^ in conlideration of 5^, did grant, 
bargiun, fell^ and demife the faid heredita- 
ments therein mentioned and defcribed, and 
hereby referred to unto the faid William 
Meyricky to hold the fame unto the faid 
WilUam^ his executors, adoiiniftrators, and 

T 4 afligns. 
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Char.j^*. affignsi from the day next befcfrc the day of 
the date of the fame indenture, for a term of 
99 years from thencr next enfaing, ilporf 
truft for better fecuring the due and punir-' 
tual payment of the faid annuity, in marihef ' 
as in the faid indenture is mentioned : SntT 
SifO'of a certain bond or writing obligatory 
under the hand and feal of the faid Abtahtmi 
bearing even date with the above-mentioned 
irtdenture, whereby the faid Abrahmhi- 
came bound to the faid John ih the fum of 
yob/, with a condition thereunder wnttcn 
for making thcf fame Void, if t!ie'laid Mfa- 
ham fliould ribt yearly, durihg the tertii of 
his natural fife, well iiid' truly ^ay unto die 
(aid Johfiy ills executors, &c. one annuity or 
yearly fiim of lob/. at the^days and times, 
^rid in manner and form as therein mention- 
ed, being the fame annuity as in the fiid 
indenture and herein before is mentioned : 
Sinn ftlfi) of a certain deed-poll or warrant 
of attorney, under the hand and fe^l of the. 
faid Abraham^ and bearing even date with 
the above-mentioned indenture and bond 
refpedively, whereby the faid Abraham did 
defire and authorife James Dolphin and George 
Barker, attornies, of his Majefty's Court of 

King's 



King*s Bench, or any' other attorney of the ch. ir;f. 4; 
fame Court, to confcfs a judgment in the 
fiid Court of King's Bench againft him the 
faid Abraham, in an adtion of debt on the 
above-mentioned bond: Sittti ftlfO of i 
judgtnent which was duly figned on the i ith^ 
6zy oi Augufty in the faid year of our Lord 
1765, againft him the faid Airaham, at the 
Mto{ tht'tiid yebn Heys, m his Majefly's 
Cburt off King's Bench, for 800/. of debt on 
the above-mentioned bond, and for 63^; 
cofts, by virtue and in purfuance of the 
above-mentioned deed-poll or warrant of 
attorney 5 and which judgment was accord- 
ingly entered upon record, as of Trinity 
Tjrprni, in the 6th year of his prefent Majefty : 
SlllBi 8ll and every of which faid above- 
fi^emipned indenture, bond, and warrant^of 
attorney, were each of them refpcftiv^y 
-^p^cpted \\n .thc.prefencc q( Samuel Hum, of 
Hotmail, \n the county q( lVorcefier,^(c^, 
and Thmas Beaumont J, of Gqldicot, m the faid 
county, Efq. who were the fubfcribing wit- 
neffcs to each and every of the faid deeds: 
flnH the faid fum of four hundred pounds 
being the confideration money for the abfolute 
purchafe of the faid annuicy, was duly paid 

to 



t82 iFotm of a Cecj^ificate. 

Ch,iL f.^. to tl^e (aid Abraham Moore by the fiud y^Ai 
Ihys hii:^relfi in tjhe prefenpe of the faid 
Thomas Beaumont s and Samuel HfinU in man- 
ncr following, th^t is to iky, one hundred 
pounds in mon^, xooU in no^es of^he bank 
q(,f:,nglandy and looA fa^y a.c^c)coa^Meffis« 
jfiip^rfj and Co. bankers. Fleet -JtreO^ Lmd(% 

dated loth ^j:f(^ '7^59 ^^P^y^l^ ^^;^' 
maitid^ immediately is^forevtherfxecutipn.j^ 
-the a^ove*mentioned indenture, bond, ^^ 
warrant of; attorney. 
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A Certificate of the Enrolment of an Annuity. 
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Tj'NROZLED in his Majeftfs BgbCm 
^^ of Chancery J at eleven o'clock in thifori" 
noony on the nth day ofAugufi^ in the year^ 
cur Lordly g^, according to an J^iqfPar&A- 
ment made and pajfed in the ijtb year of the 
reign ofhisprefent Mcyefly. 
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€f fbe furcba/mg or frocwring Axmiitus fur. 

■; • * • ■.■ • ■ " '■«■ . ■ . ' . I 

TTIY 17 Geo. 3. c. ao, f. 6, it is further en- au contrads 
^^ afted. That all contracts for the pur- ofaoaa^M 

with l9fiuit4:C#) 

chafeofja,ny apnuity with any perfon being bcToW. ' 
under the age, of 21 years, (hall be and. r^r 
main utterly^ voidi any attempt to confirm 
tbefame;^ after fuchperfpnihall have attaineci 
the age of a 1 years, notvyithftanding ; and 
th^t if any perfi)n fhall, either in perfon, i^ aqt perfcm . 
lecter, %ent, or otberwffaJbowfqever, pro^ h^ to j;ifabi 
<^ure, engage, ibticitt or afk^ai^. peribn, bei^ * 

under the age of 2 1 years, to grant, or at^ 
tempt to grant any annuity or rent-charge, 
or to execute any bond, deed, or other in- 
ftrument for fecuring the fame, or (hall 
advance, or-procurey ^>r^eat.fi)r any money 
to be advanced to any perfon under the age 
of 21 years, upon confideration of any an- 
nuity or rent-charge to be fecured or granted 
by fuch infant, after he or Ihe fliall have 
stained his or her age of 2 1 years, or fhall 

induce. 




iD£ ptttcliafingr anttuitf ^:fi)t Jto£^»r. 

induce, (blicic, or procure any infant, upon 
any treaty or tranfaftion for money advanced, 
or to be advanced, to make oath, or give his 
word of honouror foleoini j>£ami(e, that he 
or (he will not plead infancy, or make any 
other defeftcev^jgainft. the ,<fcman(l ot any 
fuch annuity or rent-charge, or the repay- 
ment of the pipncy advanced to him or hcj 
^il^m^^J* when uriclerage- bf^fhat whetf'he or flfc 
df^ilw** comes of age, he br Ihe wilt conflrnfi or ra- 

dfyi'or in any way rubftandktc fiieh aniwitjr 
or rtik-chargej ^very fecA • pfi^on fliali be 
giiiiry of a mifdcmeahor/'ahd bfeing thefebT 
lawifbHy conviT9;cti''*ih ^ny CJoiirt of Aflii^^ 
Over and Tcrmineri'x)r gfticral gaol deBvcry; 
iha}ibcpimi<h-;, HSaU-aitd may'be-'puniflied for the faidbf-* 
Syllmprifoo^ '; fenct by fine, mi{Jrifohmtnt, or other cor* 

poral puniflimenti as the Court fliall think 
fit to award, ■• 



mem, &c. 
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SECT- I. 

Objervations upon the Annuity A£t relative to 
the Contrast and the AJfurance. 

IT may be here obferved that the firft, 
third, and fourth feftions of this a6t 
provide, that unlefs the requifites they pre- 
fcribe are complied with, the deedy bond^ in- 
firumenf^ or other ajfurancey whereby any 
annuity is granted, Ihall be void, without 
any allufion whatever to tht contrast^ arid 
that the fixth feftion, no longer adverting to 
the fecurities, provides that all contrails for 
the purchafe of annuities with infants fliall 
remain utterly void, and be incapable of 
confirmation after fuch infants arrive to the 
age of maturity. From whence it has been 
contended (tf) that as the claufes are diffe- 
rently worded, they therefore require a dif- 
ferent expolition ; and that as Courts of Law 
in the conftrudtion of the ftatutes againft 
gaming as applied to money loft (^), and 
money lent {/) at play, have, from the man- 

[a) Powell's ElTay on the Law of Contracts, i voU 
209. (h) 16 Car. ». c«7, f. 3. (r) 9 Ann. c. 149 ^- 1* 

ner 



a86 mttttitAiom on tiie mmit^ 9ft^ &c. 

Cb.iii.f. T. ner in which they are worded, held, that 
there is a clear diftindtion between the con- 
tradtand the fecurity, fo the fame argument 
applies with equal force to this a£t. Now 
had it been looked upon as the iotendon of 
the Legiflature to diftinguifh between the 
contraft and the fecurities, and tQ leave tbt 
former fubfifting, though the latter w^ 
deftroyed, I admit that the gaies {a) whiciji 
have been determined upon thofe ftatuces, 
prove that the claufes in this a£t are fo word- 
ed as to let in that diftin£tion, and wouM 
warrant that conftruftion. 3ut in the cafes 
of Shove and fFeit (*) and Straton v. Raf- 
tall{c)y the Court of King's Bench confidcred 
the contrafbs void as well as the lecuricies \ 
and it was upon perfedly diftindt contrafts, 
from a principle of equity, that they held 
the parties might recover back their pur- 
chafe money, when the confideration for 
which it was given had failed. I therefore 
apprehend that this manner of wording ^ 
ftatute makes a diftinftion in thole cafes only^ 



(a) Barjcau v. Walmfley, Stn 1224. RobinfoD v. 
Bland, Burr. 1077. 

ib) Ante 201. (c) Ante 207. 



m 



©f t!ie ^olicitot'jii, &c, Sm, &c. is; 

in which it appears to have been the intcn- Chap. iv. 
tion of thte Legiflature that a diftinftioti 
ihould be made; and from thofe two de- 
terminations^ it feems clearly to have been 
die opinion of the Court of King's Bench, 
that no fuch diftindion was intended in this 
inftance. 



CHAP. IV. 

0/ a Solicitor's, Scrivener's^ &c. Fees, for 
procuring Money for Annuities. 

"D Y 17 Geo. 3. c. 26, f. 7, it is fiirther en- soiiciton, 

afbed. That all and every folicitors and who (hau take 
iolicitor, fcnveners and Icrivener, brokers for looi. for 

procuring mo* 

and broker, and other perfons or perfon, ncy for aonat- 
who from and afcer the pafTuig of this a£t, 
fhall aflc, demand, accept or receive, direftly 
or indiredly, any fum or fums of money, 
or any other kind of gratuity or reward for 
the (bliciting or procuring the loan, and for 
the brokerage of any money that fhall be 

aftually 




aAually and bondjide advanced and paid, as 
and for the price or conliderafioji of any fuch 
annuity or rent- charge, over a^yi above the 
ium of lo^. for every tool, fo adbually and 
bondjide advanced and paid, (hall be deemed 
and adjudged guilty of a mifdemeanor, and 
being lawfully convifted of fuch ofience in 
any Court of Affize, Oyer and Terminer, or 
ihaii be pQiiifli- general gaol delivery, fhall and may for 
fmprifonmcDc, every fuch offence be punifhed by fine and 

imprifonment, or one of them, at the dif- 
tnd the perfon crction of the Court, and that the perfon or 
5c?iStwunX perfons who Ihall have paid or given any 

fum or fums of money, gratuity, or reward, 
Ihall be deemed a competent witnefe or wit- 
neifes to prove the fame. 
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V " SECT I. 

'^e Form pf an In^merU againft a Brqker 
ulj^fi receiving mfre than Ten Sbillings per 
Of : ) Cp^: for procuring money to be .advanced on 
i- /i Ufe Annuity. I 



Y ■ ■ ■■ .' I '. ■ 
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JS^ddUfiXyV^TTsHE Jurors of our Lord the 
^^^to wit^, \ I X , King, upon their oath pre* 
fost liaAtXbomas BeaummtSy late offFeftmh/^ 
^fier^ in die faid county, after the paffing of a 
Ssertain adt.of. parliament made in thepar-^ 
liament of our Sovereign L.ord George the 
Thinly Kifl^ of Great Britain, France, znd 
irdand, &crAC.a (efllon thereof holden at 
WeftnAnfter, in the feventeenth year of his 
reign, intitled, ^ An A6fc for regiftering the 
grants of life annuides, and for the better 
protection of in^ts againft fuch grants/' to 
wit, on the 3 rft day of OElober, in the ^Mx 
year of the reign of our faid Sovereign Lord 
the^iCing, .and inr the year of our Lord 1796, 
at ^^?iiKi^r aforefaid, Jn the faid county, 

U did 



ch.iv.^. t. did unlawfully afk, demand, accept, and re- 
ceive diredtly of and fronn Jobn S'rnnSy a 
certain fum of money, to wit, the fiim of 
thirty-nine poundp of lawful money oi Great 
Britain^ as a gratuity and reward for folicit- 
ing and proctrrifig die loan, and for the 
-fanokeiage of liie fum of 400/. of like k^ful. 
money^ ^ichYaid fum of '400/. aft6r the 
paiTing of the faid ad, towit,>>x)n the day 
and year aforefaid, at Weftminjler aforcfaid, 
4n the faid'conncyt 'vms iSBHsi&k and hmL^ 
advanced and ^paid J^ > ^e J^ht IMiM'to 
^ fiMd Jobnii'im, as aixl.fwAtjiftpEkeaDd 
pQAfidera£ton:i4)f :a^ certain doiiuiky^tf &0I of 
liji^ lawful morn^. d&arthbpttSagvftk^ibai 
a^ to liiMr, on tiieday aiul:ycar aTordfaid^at 
fKiflmixfier aforefaid, in tie ^ud cmntfj 
granted .by tfae &id Jchn'S^s^'^ the&d 
John Hibhert, -(or the natural life <£. one 
4brijtham Mm'ey.zwA that the fom .of ^Uuity-' 
94)n^ pounds < lb: ffeceivtd by the laid 72mnir 
Bfaumonis a& itforc&id exceeds the fbm of 
^^. for ev>ery tool. i> atSbually TLndiicnd^ 
^vapped and fisaid as and for the price and 
c^^d^ati^n .of the faid ^nnuicy as .afordfaidi 
tQ"the evil^exampk of jilobriion^ land tioa- 

trary 



trstf to the fiwrm of the flauicc in fuch cafe f^^J^J' V 
mkde and proTidcd^ and againft the peace 
ef our faid Lord tfac King, his crown and 
dignitf. 
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; Uildwg more tbm tht AH aOmsfot JBrek^^ 
4if^ mdwbat is Mifiderid as Jiaking mare 
, ' fWiffnH fke MeAniKig of the Jnmiify JS/- - 

^ an indi^ment on tKi$ c^ufe of the 
annuity a6t ./or taking mo^ than tcii 
Shillings in the ^i^p/. for brokei^ of any 
nfioney that i^ aifhially paid fof the confide- 
j^dod of any annuity, it is^ not neceffary to 
prove that tfircT defendant toolc the exa6t fufxi 
laid'm the indi<^men^ though it be hot laid 
under a videlrcet. 

/ :<;. Ahd ort^I^e trial of fmU ^iil<£Aintf¥t 
kma& ht left to tifk J^tf to cMfidet^ ^het^ 

' • . -^ U 2 the 



2^2 mist €Wiznu Ml fitppott att 

Ch^. L%. the exccfs above ten fhillrngs in the hundred 
pounds were fully taken as a fair charge for 
Urawing the writings and brokerage, or whc* 
ther it were not fo taken as a device to avoid 
this flatute. 

The King T. Thcfe points appear in the cafe of T^fe 

Rcp.^aSj. *'^"* King againft Ctlhamy where the defendant 

was indi6ted on the feventh claufe of the an- 
nuity aft. The firft count ftated, that the 
defendant on the fifA of February 1792, 
^^ unlawfully did afk, demand, accept, and 
receive of and from Lord Vifcount f^liSiihi, 
U. Speedy and D. BrougbtoH, 332L lOJi^as a 
gratuity and reward for foliciting; and {Pro- 
curing the loan for the brokerage of theibm 
0(2450/. then and there adtually and fo»a 
fide advanced ihd paid by S. Phillips to ri^cii 
the faid Xbrd Vifcount ^jFi/*/^^, H. Speed, 
and JD. Bfoiigbion, as and for the price and 
confideration of divers "annuities or yearly 
rent- charges, ambuhting to 350/. viz. i&c. 
(fetting forth the feveral annufties) which 
faid fum of 322/. los. for every 100/. fo then 
and there aftually and bond fide advanced 
and paid by the faid S. Phillips to the faid 
Lord V ifgount Falkland^ &c. ' ■ The fccond 

count 



Jfttltfftment on tie ahmtitp 2i% kc. 

count ftated the money to have been ad- 
vanced and paid by the defendant as agent 
£orS. Phillips, &c. There were two other 
counts^ charging the offence in different 
Ways. 

It was objefted at the trial, that the 
evidence did not fuftain the indifbment j the 
charge being that 32a/. lOJ. was paid for 
brokerage of the fum 0^2450/. and the 
evidence being, that the defendant, at the 
time of the money being paid, faid that 
100/. was for the w{itings (he being an at* 
toraey, and Having produced them) 100/. by 
way of preftnt, and ^Lper cent, on tht whole 
fum, viz. 122/. los. Lord Kenytm over- 
ruled the obje£tion, thinking it not material s 
biit he left it to the Jury to confider whe- 
ther the whole tranfaftion was riot a mere 
device and colour to receive the fum ftated 
under different pretences, but in truth for 
the brokerage and folicicing of the loan, in 
fraud of the aft of parliament ; and the Jury 
being of this opinion, found the defendant 
guilty. 

U 3 A rule 




i^^^JL*^ A rule nifi having been obtained for a 

new trial, on the ground that the verdi£): wai 
againft law and evidence ; the Counfel who 
fhewed caufe faid, if this objection ccnild 
prevail, it would operate as a repeal of the 
ftatutej for then thofe who intended to 
evade it, would take more than the brdcer- 
age allowed under fome ott>er name. I( 
was not difputed at the trial, that an attofr 
ney might have a fair demand for his buliiieft 
done as fuch at^qve the brokerage of lOi^ 
fer cent, but as there was no evidefi(:e qf 9 
fair bill cjplivcrcd to the ampynf of the claim 
fpr 4eeds, or, of any work done as ^n atfprr 
ney for which fuch a di^mand could f^a(QR- 
ably be made, it was evidence at Jeaft for 
the Jury to determine, whether the whole, 
or any part of it, were a colour for foliciting 
wd procuring the loan. Suppofe the der 
fendant's demand had been bofid fi4e qnly 
10/. for bufinefs done as an attorney, anid b^ 
had charged ico/. the Jury would be i«Vf 
ranted in attributing the excefs to the bro- 
kerage, though under a different nam^ 
And if any thing beyond the \os. per 100/. 
were taken for brokerage, it is fufficient to 

warrant 



3[nliift«i6iit on t|e i^i^itMi^ 9&k, ^c. z^t 

wairatic (he conTiftioaj altliough noc the cihi^. n.^ 

qcafb fmso^ laid in the iQdk:tmeni:. Foi^ (his 

k-notlikjs die caic of ufary^y; where th^ pre^ 

oife coiaxradt between the parties muft bs 

Uid aiid proved : ic is fufiiciciac if the ofience 

!;»« brought within; the prohibll^ory cUufe of 

the a£t whijch. creates. it» la aa a£bicxn. fbc 

viury, it is oeceiTary ohat the exadt ibms 

Ibould be flated^ becaufe the pp^altjf is ap*^ 

pQctionedtQ the valuer w.hei:eas here, if aoy; 

thiogi, whether more or lefs, be tak^ above 

lOi. per ioqL allowed, the ofieoce is thtt 

lame, and the punifhixicQC c;quaUy to be ia^ 

flidbed. This, therefore^ is> aioi;e Uk^ tba 

cafe of an. indi^^nnent for extortion, as. ty> 

which, it. was faid by Hcli CK J.ia Rex Vn 

Bur/iet {a)^ that " if the indiftment be foir (*)i.Ld.Ray. 

taking;^ extorfively ^os. and. there be oiUjf ^^'* 

proof of IJ. yet the defendant is guilty. 

On the other (ide it was argued, chat, the 
proiecutor was bound to (late the exad); fqmj 
in order that the defendant may be appriziqct 
of the charge he is called upon to anfwer, 
and th^t it may appear to the Court and 
Jury, by comparing the evidence with the; 
record, that the offence charged comes with- 

U 4 in 



^96 mtfSA COiDence toill fuppott an 

Ch.jv^c s. in the aft of parliament. That it was moft like 
the cafe of ufury, becaufe it is equally found- 
ed in contraft ; and as it would be no anfwer 
in that cafe to an objeftion of variance be- 
tween the record and the evidence to hy, 
that it is equally prohibited by ftatute to 
take ufurious intereft^ whether niore or lefs^ 
fo neither can fuch an argument avail 
here : the ofitnce ought in both cafes to be 
charged with certainty. If that be fb, the 
evidence in this cafe, by the profecutor's own 
(hewing, did not correfpond with the indift- 
ment ; for whether the defendant had charged 
too much or too litde for drawing the deeds, 
at any rate he was entided to fomething for 
that bufinefs ; whereas the indiftment al- 
ledges that the whole fum of 322/. los. was 
received by him for brokerage. And if he 
were intided to any fum, however minute, 
for the writings, it is a diminution pro tanto 
from the whole fum, and confequently fo 
much could not be received by way of 
brokerage. 

Lord Kenyon Ch. J.—- The ofFence here 
confifts in taking more than ten (hillings for 
every hundred pounds for brokerage or pro- 
curing 
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I 

curing the loan ; and for this purpofe, the cfa. iv. r. a. 

quantum of the exccfs is immaterid. In '"'^^'"'^^ 

die cafe of ufury, to which this has been 

compared, it is material, becauie in fetting 

forth a contraft in pleading, it is neceilary to 

iet it out corredbly, and prove it as fet forth. 

But here the ofience is the fame, whether 

more or lefs be taken, and - the judgment 

does not depend on the quantum taken, as 

it does in the cafe of ufury. I cannot get 

over the cafe cited from Lord Raymond {a), ia) asm §95. 

If this objedion were to be allowed> it would 

repeal the ftatute altogether. 

Grofe J. — ^In cafes of this kind the ques- 
tion mufl: be left to the Jury, to confider 
whether the defendant really took more than 
ten ihillings in the hundred pounds, by way 
of brokerage ; for if he colorably take a large 
fum, under pretence that the excefs above 
ten ihillings was received for another pur- 
pofe, that will not avail him. In the caie 
of ufury it is always left to the Jury to fay 
whether the fum taken, though oftenfibly 
for another purpofe, was not in reality taken 
^s pfurious intereft. 

Lawrence 




Z^ger^xor J.*^Th€ qucftiQo here, knot 
whether the witnefs did or did not prove 
that the defendaoc bad takeir 3 aft/1 401. £mj 
the brokerage, but whether de did oot 
prove thac more than ten fliitttngs in the 
hundred pounds was taken by the defend* 
ant ; and if that were proved, it was foffici* 
ent to convidt the defendant. Rule dif* 
charged^ 



BPMinfiMd ▼« In the cafe of Broombead againft Eyre^ 
rermRep.597» the Court of Kihg's Bench hekh, thatafp- 

licitor who advanced his own nwnejr on the 
purchafe of an annuity, was not entitled to 
any commiffion fee. That was an apjJica- 
tion made to fet an annuity a(kle, on the 
ground that the confideration had been im- 
properly memorialized, in as much as there 
had been a dedu6tion of 3/, for a commiffion 
fee, charged by the folicitor, which was not 
expreflfed in the memorial. The Counfel 
who oppofed the rule, infilled that a com- 
miflion fee was exprefsly allowed to the per- 
fon procuring the loan, by the Annuity Aftj 
but the Court were of opinion, that the fo- 
licitor was not entided to any commiffion 

fee 



f^c OD pqwipg out his own money j wd for p^-JXl!' ^1 
tkaf, (^mongfl: gih^r objeaioo^) made U^ 



SECT. III. 

Ar Wi^i/ C^^i /i^ SoUciiors\ ^c. Fees for pri^- 
curing Mgneyfor Amuities^ are not limted 
ly the A3. 

THE fevcnth feftion {a) of the Annuity (a) Ante 187. 
Aft, which prohibits perfons who 
procure money for annuities, taking more 
than 10 J. for every 100/. aftually paid, ex- 
tends to fuch annuities only as are granted 
for pecuni^rjl. cpofiderations, and does not 
apply to volunt(^ry annuities, which, for the 
purpofes of the Aft, have been held to be 
fuch as are granted for any other than a pe- 
cuniary confideration. 

That 




That appears from the cafe of Crefpiptj 
c^^I^y ^ againft Wiitemom and another, which was aa 
J*"t^r^. annuity granted in confideration of the gran- 
^^* tee*s giving up a lucrative bufineft to the 

grantor, where the Court of King's Bench 
held, that it was not fuch an annuity as it 
was neceflary to regifteri and Mr, J, BuHer^ 
in delivering his opinion, faid, ^^ That it was 
inipoflible to fuppofe that the Legiflature ia<- 
tended to prohibit a broker receiving any 
premium for his trouble in negotiating fuch 
an annuity as that, and yet that his premium 
could not be eftimated according to the di- 
reftions of that claufe in the A£t, which li- 
mits the fees to be taken by perlbns procur- 
ing money for annuities/' 
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Certain Cafes to which the Annuity AS does 

not extend. 
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BY 17 Geo. 3, c. 26,/. 8, it is further cn- 
a6led, " That nothing in this aft con- 
tained fhall extend t;Q^ aov annuity or rent- 
charge given by wilf or oy marriage fettle- 

nor to any annuity 9c .,i;ent-charge lecured 
upon lands of equal or greater annual value^ 
whereof the grantor was feii^ed in: ft^rfinjple 
yOr ,in fee-taif in ppffeflion at tlie time of' tjje 
srant) or. fecured by the aftual transfer of 
J^ock in apy.Qf the public funds, thp aivl- 
,f}endS:^ex€;of are^ of equal pr greater, annual 
fV^ue than the &id annuity, nor to any vo- 
iuntary annuity, granted without regard to 
|>ecuniaryrCon(]deratipn ; nor to any annuity 
pr rent-charge granted by any body corpo- 
rate, or under any authority or truft created 
by aft ofparlianient; nor to any annuity, 
Inhere the fum to be paid does not exceed 

ten 



3oi »^ ' CoiKitttittg tbtMatt^ 

Ch. V. r. I. ten pounds annually,unlefs there be niorc than 
one fuch lad mentioned annuity from the 
fame grantor or grantors, to or in truft for 
the fame perlbn or peribnfi/* 
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Ct^certiing the EftiiiU wbiiA ih^AJda^M 



f70.3,c.i6.f. TirOTBlNG in this aSf^lhiif exftHi U 

«» ante 301. J\ ■'' ^_u i 

•^ j«y annuity or reni- charge/ t^c. JfCUfti 
upon lands of equal or greater' dnnudl ifokiy 
whereof the grantor was feiizedtn fee or in taH 
inpopjjion^ i^c.^ This exception fe Held tb 
extend to an equitable, as weU as a legal 
eftate: accordingly, where a' iCi^hiAr in fee of 
the equity of redemption of his eilatcs, who 
had conveyed them in trtlft fO p^y off the 
mortgage, and all debts charged ' lipofr or 
being a lien upon them, gfaftcecf ^art anntiity, 
feciired upon thenfi, "a borld,' ^nd judg- 
ment 



fncnty and the grintie brotfght in' the jtidg- ci/v. c i. 

ttKAt debt 2SS a claim prdvided for by the 

triifk ^eed, which was rejeded, ort account of 

the fecuriti^s for the annuity not being en* 

rolled according to the dire&ionsof.the aft, 

but the Court of Chancery held, that an eftatc 

in equity, in fee fiAipte, or in fee tail, was, as 

to the necclHty'of an annuity fecured upon 

it being regJfterdd, the lame, as if it was a 

kgal eftate, and therefore that Ac claim 

oug^tto have been admitted. 



.K 



mjlA if the' laritfe arc of gre^tdi^nual value 
tteh ffie knhuity, they are witWh this ercep- 
tibh, notwithftandihg there are charges upon 
them which reduce tht gfahttir's indome 
beibw the 'artriuity. So that if 'ah annuity 
is fecured 'on !ahd^ in fee ' of eqtial value, it 
is within the eifcccjitbn, though the lands 
are mortgage d^fer their full value. 

Thus in the cafe of Shrapnel againft shrapnci v. 
Fcmmy^fflitTt Fi'ancis Duffittd^ Efq; by in- ch!'cllm.'^' 
denture 'of • the 9th and ' i oth of January 
177^, cdnyejred the frquity bf redemption 
oF his eftatesar Medwrnhcm, iii the county 
df^'Buc^r, then itt mortgage to Jeremiah 
^ • Crufchley 
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ch. V. f. t. Crutcbkf for a term of years, whereof he was 
fcized in fpe, to ^obn AfJorton, Efq; injruft 
to fell the fame and to pay.Qff.the mprtg^Ci 
and a charge pf looo/. c}ue tp himfelf; aod 
after payment of the fame, to pay fuch debts 
as then were, or (hould at the time of tbe 
fale, be a charge pr li^;?. , upon fuch eftatesi 
and after paynaent thereof^ .tp.jipgly the- r^ 
lidue of the money to fuch peribns as DuffieU 
fhould appoint. On the 27 th of Jamari 
1778, Duffieldi in confideration of 700/. paid 
by Coles ^ granted to him an annuity of lod. 
for his and his wife's life, which was alicL^c- 
cured by a bond, upon which Judgmet^t yras 
entered upon the 31ft of ^^//^^ following.. 
The caufe having been heard, and a refer- 
ence to the Mailer to take an account of the 
debts. Coles brought in a claim before, the 
Matter for his original fum of 700/.. as a 
debt provided for by the truft deed; the 
Mafter refufed the claim, becaufe it appear- 
ed that the bond and indenture were not 
duly enrolled according to the direftions of 
the Annuity Aft; but by his report found 
the deed executed to Morton^ and that Mor- 
ton was for two or three years before th© 
execution thereof, in receipt of tbe rents 

and 
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6nd profits of the eftates, as agent to DuffieU, ^ ^' ^' ^* 
and continued in receipt thereof, and the te- 
nants continued to pay their rents to him 
without any particular attornment, and that 
Coles, or his agent, had no notice of this exe- 
cution of fuch deed, but had reafon to be-»' 
lieve that Duffield was fei fed thereof in fee 
fimple. Coles excepted to the Matter's re- 
port, and infilled under the circumftance 
found thereby, that in a Court of Equity he 
was within the exceptions of the laft ledlion 
of the Annuity Adt ( j), as he was a ere- («) Ante 301, 
ditor within the deed of truft, ahd that the 
deed ought to be confidered as an appoint- 
ment to anfwer the faid annuity, and 
therefore the Mafter ought to have admitted 
his claim* 

The Counfel in flipport of the exception 
argued, that Duffield conveyed the eftates to 
Morton, in truft to fell and pay fuch debts a$ 
then were or fhould be a lien upon the ef- 
tates; the judgment debt and the annuity 
grant came within that defcription. The 
exception in the aft of parliament, that ob- 
viates the neceffity of enrolling the convey- 
ance, is where the grantor is feifcd in fee- 

X fimple, 



3o6 Concerninff tfte equate 

ch.v.f, I. fimple, or fee-tail ; but it it was objedledj 
that here Duffield was neither, he having con- 
veyed the eftate to Morion. Upon this 
arifcs the queftion, whether Coles is not with- 
in the exception. The conveyance only 
being to difcharge incumbrances, DuffieU 
was feifed of the equity of redemption. 
The intent of the aft was to prevent tenants 
for life from granting annuities, not to pre- 
vent perfons who had equitable intcrefts. 
The words in the aft could not be meant to 
be reftrained to legal feifin only. The 
Court has in many cafes extended the mean- 
ing of the word feifin to equitable intcrefts; 
and polfeflion has been held to be within the 
fcope of the aft, as in the ftatute of ufes, 
where perfons are faid to be feifed of an ufe; 
but it was held at law that they were only 
poffefTed of it i but in this cafe, the ceftui que 
ufe was always confidered as being feifed. 
The words of the exception, literally taken, 
will exteiid to an equitable title. A perfon 
equitably feifed for life, or for a lefs eftate, 
would be within the reftraint of the aft, 
therefore a perfon ecjuitably feifed in fec- 
fimple or in tail, muft be witl.in the excep- 
tion. Here is a refulting truft for DuffieU, 

and 
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and his heirs, in fee. The moft general Ch.v.f.i. 
ilatutes are extended by this Court to equi- 
table purpofes. Though at common law 
a feme covert can make no will, in this Court 
fhe may make what is tantamount to k. 
Then, under another head of equity, there 
was a deception on Coles. Any perfon deal- 
ing with Duffield muft have fuppofed him to 
be feifed of thceftate in fee; Morten had 
been the receiver ; there was nothing to (hew 
that there had been a change of ownerfliip; 
it is dated there was no attornment of the 
tenants, and it was held out by the agents of 
Duffield^ that he was feifed of the eftate in 
fee-fimple ; and if this deception had not 
been made ufe of. Coles would certainly not 
have left it unregiftercd. The annuity is at 
prefent out of the cafe. He claims only as 
a creditor by bond and judgment ; and the 
deed of truft operates as an appointment of 
the refidue, which requires no regiftratiom 
If not fo, the deed is void under the ftatute 
of Eliz. as fraudulent againft creditors, and 
then the whole being void. Coles may reco- 
ver |iis principal money as a creditor, by 
bond and judgment. 

Xa The 
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Ch. V. f. ,. jhg Gounfcl in fupport of the Maftcr^s 

report argued thus:— The queftion has 
been treated as if there was a diftinftion in 
the aft, between, an annuity for the life of 
the grantbr, and an annuity for the life 
of the grantee ; but the aft draws no fuch 
diftinftion : the annuity is therefore void, 
tinlefs it is within the exception in the aft. 
To be fo, it mud be charged on latids of 
equal or greater value, whereof the grantor 
is feifed either in fee or in tail in pofTefllon, 
It is material under the aft, that the feifin 
fhall be of an eftate in poffclfion, one of the 
views of the aft being to prevent the grants 
of annuities out of reverfions. Then, was 
Duffield feifed either in fee, or in tail in pof- 
feflion, of any thing ? He was not feifed 
at all ; he had only a contingent reverfion. 
K Coles had brought an aftion, and the fta- 
tute had been pleaded, he would not have 
replied, that Duffield was feifed either in fee 
or in tail. It is only where the grantor can 
command a rent equal or greater than the 
annuity, that the ftatute meant, that the an- 
nuity (hould not be regiftered. The next 
objeftion is, that Morion had been in receipt 
of the rents^ as agent, and that the tenants 

did 
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did not attorn; but when he received the ch.v.cr. 
rents, he would receive thenri under the re- 
Ipedive tides he had at the time, and of 
courfe after the conveyance under the tide 
he had thereby acquired. With refpedt to 
the value of the eftate, that muft be meant, 
of a value above reprizes. The ait in- 
tended to guard agalnft perfons who are in 
extreme imbecility, from granting annuities, 
and therefore it nriuft have been intended 
, that land of equal or greater value, Ihould 
be lands above reprizes. But it. is further 
objefted in this cafe, that there was frau4 
in the rcprefentatioq of Duffield'^ fituation. 
To which it may be anfwered, that it is not 
neceflary, under the aft of parliament, that 
the annuitant who is to enrol, |hould have 
notice given of the fituatign of the eftate;. 
The exception in the aft muft be taken 
ftriftly, and therefore he muft take upon 
himfclf the hazard as to the grantor's ef- 
tate. 

Lord Tburlow Chancellor, faid, — I am 
of opinion that the Mafter was wrong in 
not admitting the claim. I think an eftate 
in equity, in fce-fimple, or in fee- tail, is 

X 3 in 
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Cb. V. r. r. in this rcfpeft the fame> as if it was a legal 
eftate. In many a<5ls of parliannent an equi- 
table cftate is confidered the fame as if it 
were a legal eftate, the words Jetfed in law or 
equity, in the qualification aft, fhew that 
the word Jeijed is applicable to both. I do 
not fully connprehend the aft, as I do not 
fee why the annuity fhould not be regiftered 
as well in the cafe of a man having a fce- 
fimple or fee-tail, as where he has a lefs ef- 
tate. But the aft certainly does not fay that 
it fhall be a value above reprizes \ there^ 
fore if there be an cftate in fee or tail, 
though mortgaged for its whole value, it is 
within the exception of the aft. Then it is. 
faid that Morton was in receipt of the rents, 
as agent to the owner, and the exception 
alfo ftates the other quality in which he 
ftood, that, under the deed, he took it to 
pay off the firft mortgage, then to pay a 
debt to himfelf, then the third ufe was to 
pay fuch debts as were liens on the eftate. 
Beyond that, the ufe was to the mortgagor, 
(for I confider the whole as three mort- 
gages) not to pay debts generally. I cannot 
diftingqilh this from the common cafe of a 
mortgage, where the mortgagor continues 

feifecj 



feifed in equity, fubjeft to the charge, and Ch/v.j". a. 
he grants an annuity. The only queftion 
is whether the word /ei/in will extend to be- 
ing feifed of an cftate in equity, which, qn- 
lefs I aoi miftakcn in point of law, it will. 
Exception allowed^ 



SECT. 11. 

fFbaf Grants f Regrants, JJftgnmenis, or Con-^ 
trolls for jinnuities are within the Annuity 

Aa. 

THE annuity ^d is meant as a regula- 
tion for regiftering the grant of every 
annual fum payable for the life of any perfbn, 
unlefs it falls within fome one of the excep- 
tions introduced in the eighth feftion (^i) j (tf)Ant«3oi. 
and however fuch annual fum may be grant- 
ed, fecured, or paid, if it appears from the 
dealings between the parties, that an annui- 
ty within the defcripcion of that aft, has 
• been granted, bought, or fold, although the 
tranfaftion may in every refpeft have been fair 

X 4 and 
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Qh^.j^t. and honourable, yet the fecurities will ceiv 
tainly be vacated, unlefs the folemnities re- 
quired by that aft have been complied with in 
every particular. What is, and what is not fuch 
a grant as the aft did not intend to comprife, 
depends entirely upon the peculiar circum-' 
ftances of each cafe j and every grant, though 
by the fame grantor, and payable put of the 
fame fund, if they are granted to different 
perfons at the fame time, or to the (ame 
perfon, if at different times> unlefs intended 
as one annuity only, muft be feparately me- 
morialized, and cannot be ftated as the grant 
of one annuity, although the whole money to 
b? granted be payable to a truftee to pay over 
the two annuities to the refpeftive grantees. 
Accordingly where two annuities of 50/. each 
were payable to two perfons, and granted out 
of the intereft of certain funds, which were 
afligned to a truftee exprefsly for that pur- 
pofe, and there was but one memorial ftating 
the tranfaftion to be the grant of one annuity 
of the whole money afligned and payable 
only to the truftee, the Court of Chancery, 
held the fecurities void by the annuity aft, 
becaufe there was not a memorial of the 
^ftuiil annuities. And they faid, that th^ 

tfanf- 



ano amgnmentjS ate Voitf)itt tU aft. 3^3 

tranfadtion could not be faid not to be within ch. v. r. », 
the aft, as being the purchafe of fuch divi- v— v— *-> 
dcnds, in as much as the parties had treated k 
as an annuity by the mode of negotiating 
the purchafc. . 

That was the cafe of Hood and others Hood r. Buri- 
againft Burlton and others, where there was »9°4*b^" ch? 
a deed reciting an agreenient for a fale of a ^*' ^**' ^' ^' 
life intereft in (lock, and it appeared from 
the memorial rcgiftered, that there was a 
covenant to pay any deficiency beyond the 
produce to the extent of the annual fum 
fpecified, and a proportionable (hare in cafe 
of death between the days of payment, which 
made it quite clear to the Court of Chancery, 
that the parties intended to grant two abib- 
lute annuities. The principal fads of the 
cafe were as follows : Mrs. Burlton was en- 
titled under her marriage fettlemcnt of 2650/. 
three percent, confol. annuities, 1387/. 5J-. 
5^, old fouth fea annuities, and 750/. three 
per cent, confol. bank annuities, and the in^ 
tcrt^ and Dividends thereof; and in con- 
fideration of 400/. advanced by Richard 
Gildet^ and 400/. by Edmund Hood^ had fold 
fhc annual fum of 50/. to each, part of the 

faid 
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Cb.v.f.».^ faid dividends, for her life, apd for fccuring 
the annuities, had affigned the yearly interefl: 
of the faid fums in the fevcral funds to Jolm 
Hood I and there was a bond and warrant of 
attorney alfo entered into in cafe the divi- 
dends affigned fhould prove infufficient; it 
was declared alfo by an indenture dated the 
5th oi April 1786, by all the parties, that 
John Hood Hood pofTefled of the annual fum 
of lOo/. in truft as to the funn of 50L tp pay 
the fame to Edmund Hood, and as to 50/. to 
pay the fame to and for the feparate ufe of 
Lucy Gildet, during the joint lives of Richard 
GiLdeti Lucy his wife, and Mrs. Burlton, aod 
in cafe of the death of Lucy firft, then to. her 
huA)and i and it was alfo covenanted that an 
application (hould be made to the Court of 
Chancery for an order to the Accountant- 
General, in whofe name the funds had been 
transferred, to pay to, or authorife John Hoed 
to receive the intereft and dividends of the 
funds upon which the annuities were fecured. 
Upon a bill filed, ftating that the annuities 
were in arrear, and praying the trufts of the 
deed of the 5th o( April 1786 might beefta- 
blilhed, and that the principal fum of money 
in the fundsj and the intereft and dividends 

thereof 
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thereof might be transferred to, and applied ch. v. r. i. 
according to the faid deed, and the trufts 
thereof, it was objejfted that this was the 
fale of an annuity, and that it was not pro-, 
perly regiftered, the memorial ftated the 
tranfaftions to be one annuity of loo/. granted 
by Mrs. Burlton to John Hood^ in truft to 
pay 50/. part thereof to Lucy Gildety and in 
truft to pay 50/. other part thereof to Edmund 
Hood^ &c.; the Counfcl for the plaintiffs 
contended that this was not the grant of an 
annuity within the meaning of the act, but 
merely an affignment of part of Mrs. Burl^ 
ton^s intereft, which it was not neceffary to 
regifter at all. 

Lord Commiflioner £jt^.— It will be 
very hard upon the plaintiff, if this claim 
cannot be fupported; if not, it muft be 
upon confiderations of public policy; which 
requires, that however fair this kind of tranf- 
aftion may be, yet for the general fec.urity 
of the public, it muft be under fevere re- 
ftrJAions, which muft be ftriftly conformed 
to by all, as well people, who mean to aft 
fairly, as thofc, who are the immediate ob- 
je£ts of the aft. I was inclinedj^ thinking 

this 
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Ch^v.^.a. this a fair tranfaftion, to bring it to the cafe 
of a purchafe of thcfe dividends ; and one 
obfer vation puts it out of doubt ; they were 
to have beyond thefc dividends fo much 
paid as would nnake up the deficiency i and 
it was not forefeen, that it would happen that 
the cejiui que vie would be alive upon the day 
the dividends would be due ; and an cxpf^fs 
provifion is made for that tafc. Therefore 
it is clear, that upon the whole context of 
the inftruments taken together, it was in- 
tended to be an abfolute annuity of 50/. to 
each. One objeftion was made, which 1 
was inclined to think might alfo avail the 
plaintifFi namely, that no annuity was grant- 
ed ; but upon confideration I am not fatif- 
fied, that that will ferve him. It is mani- 
feftly the objeft of the aft to comprehend 
all manner of inftruments calculated to fc- 
cure the paymenjt of an annuity. Though 
the language is, " whereby an annuity fliall 
be granted," yet the conftruftion ought to 
be, whereby it (hall in any manner be fe- 
cured to be paid j and therefore if the Court 
thinks this an inftrument, whereby an an- 
nuity is fecured to be paid, however it has 
been granted, all thofe inftruments muft be 

within 
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within the aft, or there is an end of it. I ch. v. r. %. 
am of opinion, that I am obliged to hold 
this an annuity within the ad; and that 
there muft: be a regular memorial, in the 
terms of the aft, of all the inftrumencs by 
which it is fecured. Then two objeftions 
arife to this memorial j that it is not a me- 
morial of the real annuity granted ; and that 
It does not exprefs for whom it is granted : 
I confefs i cannot get over the firft of thefe 
objeftions 4 for when we look at the inftru- 
ments there is no annuity of 100/. to J&bn 
Hood; but all the dividends are granted to 
him, out of them to pay two different an- 
nuities to two different perfons for different 
confiderations by them refpeftively paid; 
and how to fay, an annual fum appearing 
evidently to be intended to be paid to two 
different parties is one annuity granted to a 
perfon, to whom in truth it is not granted, 
but who is only truftee of the whole fund to 
fecure the diftributive payments, I cannot 
fee. Then there is no memorial of thefe 
two annuities, and therefore they are void, 
and the bill muft be difmifTed 

Lord 



• 

Ch.v. f. a. Lord Commiffioner AJbburfi. — I am 

lorry to be obliged to declare that I am of 
the fame opinion ; and fliould have been 
glad to have fupported this bill, becaufe I 
agree, that this is a fair and honourable tranf- 
adtion : but in caies like this coming within 
an aft meant to guard againft fraud, people, 
who mean well, will fometimes be entangled 
in fome want of formality. As to this be- 
ing an annuity, and not a fale, nothing is 
more clear. The parties treated about an 
annuity. . Suppofe one. man to come to 
another, (aying, he wants to buy an annuity, 
and that they Ipeak about it, how it is to be 
fecured, by certain dividends in the funds ; 
that is a contraft for an annuity. How is 
it to be executed but as this is, by affigning 
thofe dividends to a truftee ? This aft was 
meant chiefly to proteft people having an- 
nual life interefts, as being moft likely to get 
into bad hands j and therefore, though in 
the prefent inftance the plaintiff has treated 
fairly, he muft be bound by thofe rules 
meant to guard honeft people againft fraud. 
This is certainly within the aft, which fhould 
be literally and ftriftly purfued, therefore I 

think 
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think this is not a good memorial within cb. v. r. 2. 
the ad. Bill difmifTed. 



So in another cafe, where a perfon who 
was entitled for life to the dividends in cer- 
tain flock, {landing in the names of truftees, 
granted an annuity payable out of the divi- 
dends, and empowered thofe truftees to pay 
the annuity, the Court of King's Bench held 
that was the grant of fuch an annuity as ^ 

ought to be regiftered under the aft, for 
that it was not within the exception of the 
eighth {a) feftion, bccaufe the power veiled («) Ante 301. 
in the truftees was not equivalent to the 
aftual transfer of the ftock to thofe truftees, 
although it was afhially vefted in their 
names ; and they held alfo that the exception 
in that claufe only extended to thofe cafes 
where an aftual transfer of the ftock was 
made for the purpofc of fecuring the an- 
nuity. 

That point appears in the cafe of HuJ- Hudron ▼. 
/on againft Skinner; in December 1789, Came- eTcm Rep. 
ton agreed with Hudjon for the purchafe of ^'^' 
an annuity of 20/. fccured to him (Hudfon) 

bjr 
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ch. V. f. %. by Skinner y by deed dated dd November 
1789, out of the intereft and dividends of 
aooo/. 3 per cents, and 2000/. 4 per cents, 
vcfted in the names of Van Mildart and 
Hopkins^ truftees under the will of C. Cbrijiie, 
deceafed, to the dividends of which Skimer 
was entitled for life, under Cbrijiie's will. 
The above annuity to Hudfon *was afligxied 
to Cameron^ by a deed-poll, indorfed upon 
the grant of the laid annuity on the 26th of 
December 1789, in conlideration of 160/. paid 
by Cameron. The annuity had been fct afidc 
by the Court of B. R. on the application of 
Skinner i who made an affidavit that no part of 
the confideration for the original annuity had 
been paid to him, and now a rule was granted, 
calling on Skinner to fhew caufe why fo much 
of the former rule as relates to the annuity 
of 20/. granted by Skinner to Hudjon^ and 
affigned by the latter to Cameron^ fliould 
not be difcharged, on an affidavit that Ca- 
meron was no party to the above rule, and 
that the Court were not informed when the 
former rule was made, that the annuity wa^ 
fecured by the (lock. 



The 
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The Counfel in fupport of the prefcnt P-^-J:*-, 
rule faid, that this cafe was within the excep- 
tion in the Annuity a6t, which enafted, that 
the aft fhall not extend to any " annuity fe- 
cured by the afttial transfer of ftock in any 
of the public funds, the dividends whereof 
are of equal or greater annual value than the 
faid annuity;*' obferving, that the power of 
attorney to the truftees to pay the dividends 
to Cameron^ was equivalent to a transfer of 
the ftock to truftees, it being aftually vefted 
in their names 

On the other fide it was infifted, that it 
was not competent to Cameron to open the 
former rule; and andly, even if Camercn 
could now make any objeftion to the 
former rule, that this cafe did not come 
within the words of the exception in the 
aftj there not having been ^^ an a£fual tranf- 
fer of the ftock" on the aflignment of the 
annuity. And The Court being of opinion 
againft Cameron^ the aflignee of the annul- 
ty, on both points, they difcharged this 
rule* 



So 
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ch. V. f. a. So every aflSgnment of any part of an 

annuity already granted and enrolled^ muft 
be regiftered according to the ibleninities 
prefcribed by the a£t| each aflignnnent be<^ 
ing, in that refpeft^ confidered as a frefh 
grant; accordingly , where there was an 
application to the Court of Chancery, re** 
fpcfting the vaHdity of feveral fuch af- 
dgnments, that Court decreed them to 
be void, becaufe they were not properly 
regiftered* 

Duke of fioitofl T hat was the cafe of the Duke of BoUcM 
L^ch!c». ^ againft Williams^ where an eftate was charg- 
ijU'/syc!'^""' ed with the payment of an annuity of 

300/. for the feparate ufe of Mrs. Ff^lliamSi 
who had afligned parts of it to Cre/tvellznd 
Sampfon i and upon a bill filed in the Court 
of Chancery^ by the prcfent Duke of Bot- 
tofiy to know to whom the arrears of the 
annuity granted by the late Duke, were 
to be paid, as they had been withheld on 
account of a difpute amongff the reprc- 
fentatives of the aOignees, and Mrs. WiU 
Hams, objeftions were taken to the aflign. 
ments, on account of their not being pro^ 

pcrly 
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pcrly regiftered ; when the Counfcl argued ch. v. f. ». 
that they were the affignments of parts of 
an exifting annuity, and were therefore ma- 
terially different from the grant of an an* 
nuity; that the aft of parliament only applied 
to freih annuities, and never had been held 
to extend to affignments. 

The caufe came firft to be heard before 
Lord Tburlow, who expreffed great doubt 
upon the point, but in May 1792, his Lord- 
fhip declared that the deeds under which 
the reprefenratives of the affignees claimed 
were void for the want of the enrolment of 
proper memorials thereof^ and upon a re- 
hearing of the caufe in June 1793, Lord 
Lougbborougby Chancellor, affirmed that de- 
cree (^i) ; faying, — Is it not a deed where- m see tbe dc- 
by an annuity is granted for one or more amcjo/"*'*^ 
lives ? 

So the afTignment of any annuity grant- orant ▼. Foley, 
ed before the aft pafTcd, mull be regiftered a B*i?ss!* ^' 
before the affignee can take any ftep upon uu^Mtzi. 
it, if fuch afTignment exifts when the memo- 
rial of the original fecurities is enrolled. 

Ya But 
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Cb. V. r. s. But the aflignee of an annuity which was 

Bromley ▼. propcrly enrolled when it was firft granted, 

Hii?Tl«t'24 need not enrol afrefh for the fake of infcrt- 

Ee^thecafeac Ing tils annuity in the memorial, before he 



proceeds againft the grantor, as the a£t is 
fully complied with by regi.ftering a memo- 
rial of the original fecurities. 



Dixon ▼. Birch The fame point has fince been deter- 
307/ * ' * mined in the Court of Common Pleas in the 

cafe of Dixon v. Birch and Tyte^ where a rule 
was granted to fhew caufe why an indenture, 
bond, and warrant of attorney entered into 
to fecure an annuity fhould not be given up 
to be cancelled, and the money levied under 
an execution fbid in the hands of the iherifi; 
The fafts were fimply thefe j Birch granted 
the annuity to Dixon, "Tyte joining as a (e- 
curity, Dixon affigned the whole of it to 
Coufim, and the execution ifTued in the name 
of Dixon : there was a memorial of the ori- 
ginal indenture, bond, and warrant, but none 
of the affignment from Dixon to Coujins, on 
the omiflion of which, the application to the 
Court was founded. But after argument, 
the Court held, that as there was a memorial 
of the original fccurities enrolled, the objeft 

of 
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of the annuity aft, which was the protedtion Ch. v. f. %. 
of the grantor, was fully complied with, and 
that it was not necelTary to enrol the alfign- 
ment. Rule difcharged. 

Where an annuity was granted and regu- 
larly regiftered, but had been redeemed. by 
virtue of a claufe in the deeds, for that pur- 
pofc, when the deeds were delivered up 
to the grantor uncancelled ; and at the time 
the deeds were delivered up, the grantor and 
the attorney for the grantee agreed, that if 
at any fijture time the grantor fhould wiih to 
borrow money on the fame terms, thofe fame 
deeds fhould be given as. a iecurity) and 
upon a fobiequent application by thegraiitor, 
the attorney advanced the fame money: on 
having: the fame deeds.delivered to him, hat^ 
fuppofingithememorial of the original an* 
nuity fufficient,he did not enrol any memo^ 
rial of the regrant, on which -account: the 
Court of King's Bench fet afide the annuity^ 
faying, that the latter grant, being perfeftly ^ 
new tranfaftion, ought to have been regifter- 
ed according to the aft. 

That was the cafe of Hammond v. Fqfter^ ?*™«*'i?^ ^* 

Foftcr, E. 34, 

where in December 1780, the defendant ^^^o-a-Mbs. 

Y 3 granted 634, s.c. 
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Ch^.^i. granted to the plaintifFan annuity of 50/. 10 
confideration of 325/. In May following 
the defendant paid off the principalj together 
with the arrears, and the further fum of 25/. 
there being a claufe in the deed allowing a 
redemption upon payment of thefe fums, and 
received back from Mr. fVilley^ the plaintiflTs 
attorney^ the annuity deeds uncancelled. In 
July following the defendant, having occa- 
(ion to borrow another fum of money, ap- 
plied to JVilley to procure it, who informed 
him that he had not returned to his client 
the money he had received for redeeming 
the* annuity, and that he would re-deliver to 
him (the defendant) that fum on receiving 
back the deeds which he had before deliver- 
ed up. The defendant aiflented to this pro- 
pofal, and received, on delivering back the 
deeds, ff^illey^s notes for the amount of the 
money agreed upon, which notes the defen- 
dant was obliged to difcount. There was 
a memorial of the firft tranfaftion, but not 
of the fecond. 

The Counfel for the plaintiff infifted, 
firft, that as the fecond was a perfedlly new 
tranfadlion, and diftinft from the former 

one 
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one, there fhould have been new ftamps to ch^.^*» 

the deeds : fecondly, that for the fame rea- 

fon, there fhould have been a memorial of 

the regrant of the annuity. On the other fide 

it was contended, that it was not neceffary to 

regifter the regrant, becaufe by the agreement 

of the parties every thing was waved. 

But Lord Kern/on Ch. J. faid. This is not 
a mere irregularity j but the regrant of the 
annuity was fubftantially a new tranfadbion | 
for the deeds yRtxtfuntla officio after the firft 
annuity was paid off, and that they could not 
revive again by the regrant, therefore on 
both grounds the rule mud be made abfo- 
lute. 

A contract to give fecurity for the grant 
of an annuity, although fuch contrad be 
partly executed, is not looked upon in this 
relpeft as equal to the grant of it, or fuch a 
tranfadlion as the Legiflature meant to in« 
clu^e in the aft \ therefore it is not neceflary 
that a memorial of fuch contraft Ihould be 
enrolled, in order to compel a Ipecific per- 
formance of it. 

y 4 Thus 
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^Ch.v.f.a.^ Thus where it was. agreed, that an an- 
nuity, fecured upon good and fufficient 
landed property, (hould be grarited in con- 
jTideration of the conveyance of a real efEate, 
and the conveyances were prepared, but 
not executed before the death of the grantee, 
although one payment of the annuity had 
become due according to the agreement, 
and had been tendered, yet upon a bill filed, 
the Court of Chancery compelled a Ipecific 
performance of the contra£t, and (aid that as 
it was only a covenant to make a future 
grant. It was not within the afb* 

Ttefcfon T. That was the caie of Jackfim againfl: Lever 

jBro.cii.Ca« and Others, where the bill ftated that Sir 
605* 

JJhton Lever, Knt. deceafed, being feifcd in 
fee, of confiderable eftates in Lancaflnre, fub- 
jeft to a mortgage of 10,000/. and other in- 
cumbrances, caufed fcveral parts thereof .to 
be advertifed for fale by public auction, in 
order to difcharge fuch incumbrances i, and 
fevcral parts thereof were fold to various 
perfons, fome for money confiderations, 
and others in confideration of annui- 
ties to be granted by the refpeftive pur- 
chafers to the faid Sir JJhion Lever for his 

life. 



f 
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« 

. life. That the plaintiff became the pur- Ch^^». 
chafer of certain mcffuages lying in Myddle- 
tan, then in the poffeflion of himfelf, and of 
the widow Bamford, in conlideration of an 
annuity of 280/. a year ; and a contradb was 
entered into, bearing date July 27th 1787, 
whereby Sir JJhton agreed to convey the 
fec-fimple and inheritance of the premifes 
therein defcribed, to the plaintiff, his heirs 
and afligns-^ he and they paying to Sir JJhton 
and his affigns an annuity of 280/. payable 
quarterly at the ufual days, the firft payment 
to be made on the 25th of Decemterthen 
next. The premifes were fold fuhjeft to a 
Jeafe, Sir jijhton to have the rents till Aff- 
€baelmas then next. And it was provided, 
thai in cafe Sir Afbtm Lever Jhoidd happen to 
die hefrre the 2gth of September ^ then nextj the 
€ontra3 Jbould be abfolutely void, and Sir AJh^ 
iotf.% heirs not bound to convey the pre- 
snifes. And tlie plaintiff further agreed, 
that for fecuring the faid fum of 280/. the 
laid premifes (hould be conveyed to fuch 
truftee, and in fuch manner, as the counfel 
or attorney of $ir AJhton fhould advife; and, 
that as afurjcher fecurity, the plaintiff would 

procure ^d give good .and Jufficient . landed 

Jecurity^ 
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Cb. V. f. «. Jecuritjy to the fatisfaftton of Sir JJhtm'% 
Counfcl, for the payment of the faid annuity 
of 280/. to the faid Sir AJhton 5 in which fc- 
curities all fuch powers and remedies (hould 
be comprifed for recovery by Sir AJhtm 
LevcTy as his Counfel fhould advife. 

A (hort time after entering into the con* 
traft, plaintiff delivered to the defendant 
Milnty who was the agent of Sir AJhtm Lever^ 
the title deeds, and other pardculars of cer- 
tain eftates of the plaindff 's, which^ together 
with the purchafed premifes, were intended 
to be made a fecurity for the annuity of 280/. 
and Milne having examined into the dd^ 
&c. of the faid eftates, declared himfelf fatif- 
ficd with the fecurity, and promifed to pre- 
pare the conveyances for carrying the con- 
traft into cxecudon. Sir Jft)ton Lever fur- 
vived the 29th q( September enfuing the date 
of the contradl, but in confequence of fomc 
delays, Milne did not prepare the convey- 
ances before the 25th of December 1787. 
On or about the 29th of the fame month, 
plaintiff waited on Milne^ and offered to pay 
him on the behalf of Sir Ajhtm Lever ^ the 
quarter's annuity which had then become 

due. 
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due, but he declined receiving it, faying that 
the conveyances would be very foon com- 
pleted, and that he would not receive any 
money fronn any of the annuity purchafcrs 
until the conveyances were ready. 

Milne afterwards prepared the convey- 
ances, and fent theni to London to be fettled 
by Counfcl, from whence he received them 
on the evening of the ift of February 1788, 
but on that day Sir AJhton Lever died fud- 
denly, fo that none of the conveyances were, 
or could be executed by him. Sir AJhton 
left the defendant John Lever heir at law, 
the bill therefore prayed a fpecific perform- 
ance of the contraA, and that proper parties 
might be decreed to join in conveyances of 
the premiies to the plaintiff: 

The Couniel for the defendants argued, 
that this contraft ought to have been regif- 
tered, as not being within the exception in 
the aft, which was, " that nothing in the adb 
Ihall extend to ian annuity fecured on lands 
of equal or greater annual value, whereof 
the grantor (hall be feifed in fee-fimple or 
fee-tail, in poffeflion at the time of the 

grant.'* 
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Cb.v.f. 1. grant." That here the plaintiff appears 
manifeilly not to be feifed of the landj the 
contrad being that he ihall ^' procure and 
give^'' {o that it might be land to be pur- 
chafed or borrowed to make the fecurity^ 
the words alfo are ^' good and fufficient 
landed fecurity," that thofe words were not 
fufficiently certain^ becaufe *^ fufficient landed 
fecurity** might be. any of which Sir yifitm 
Lever*s agents might approve -, it might be a 
leafehold for a long term of .year^, which 
would not be within the exception ^ in the 
s^&,.SLnd yet might be a fufficient fecurity for 
an annuity for Sir jijhlon Lever's life. That 
there was no inftrument in this cafe that they: 
could look to but the cpntrad, and if that 
was defedlive, by the policy of the aft, it is 
void. And that.if it ^as not:^ithin'the 
exception, it certainly was within the aft, 
for that it ^as ;aft ^ehgagenrient :^quiyal.cnt 
to a grant r pf an wnyity, and ^u^ofjif: 
an equitable grant, th^t it was void, for jirant 
of a merxiorial being enrolled, as it was fuch 
a coritr^a that an aftion would He upon it 
for the. annuity ij 

Lord TburloWf Chancellor, faid, — There 
v(crc two quettions, firft. Was this in form, 

a grant 
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a grant of an annuity, or only a covenant to ch. v. ca. 
make fuch future grant ; fecondly, Whether 
it was within the aft. As to the refi^ I do 
not fee if an annuity was contrafted for, why 
the confideration fhould not be paid. It is 
objefted, the contraft cannot be carried into 
execution wodo et forma i that has great weight 
where there has been no payment. But, 
fuppoie a fuit had been commenced for pay- 
ment of the annuity, would a death pindenU 
lite^ have made any difference ? I have not 
conlidered the cafes on this point fuHiciently. 
to decide this. 

The caufc ftood over, and upon the 24th» 
of May^ Lord Chancellor made his decree, 
whereby he declared that the contraft, dated 
ajthjuly 1787, between Sir yijb^on Lever^ 
deceafed, and the plaintiff^ ought to be car- 
ried fpecifically into execution ^ and decreed 
the fame accordingly, and gay< the necefTary 
direftions for that purpofe ; and, for an ac- 
count and payment of the arrears of the an* 
nuity of 280/. the confideration for the 
purchaie of the eflate. 
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Ch. V. f. 3. 



SECT. III. 

fFbat are /ucb Grants of Annuities as need not 
be regiftered, and what are conjidered to be 
voluntary Annuities witbin tbis ASt. 

i70.3,e.t«^f. \fO^HING in tbis AS contained M 

^ ^ extend to any voluntary annuity granted 
without regard to aty pecuniary conjlderatm^ 
(^c.l The Annuity A6t is held to apply to 
fuch annuities only as are granted in confi- 
deration of fomething afhially paid s and the 
meaning of this part of the excepting claufc 
is, that any annuity granted for any other 
than a pecuniary confideration, fliall, for 
purpofcs of the aft, be confidered to be a 
voluntary annuity, and confequently within 
the exceptions there introduced. 

Upon this ground the Court of King's 
Bench decided, that an annuity granted in 
confideration of the grantee's giving up a 
lucrative bufinefs in favour of the grantor, 
was not fuch an annuity as it was neceflary 

to 
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to rcgifter in order to compel the payment ch. v. r. 3. 

of lU wi'-v^^^ 

That was the cale of Crejpigfy againft Crefpignr r. 
Wittenoom and another, which was an aftion ai. ixer^xp. 
of covenant on articles of agreement between 
the plaintiff of the firft part, the defendant, 
tViitenoom^ of the fecond, and the defendant, 
Crtjpgny the younger, of the third part, dated 
in 'June 1786. By thofe articles (which re- 
cited certain articles of copartnerfhip, dated 
in Auguft 1786, between the plaintiff and the 
defendant Wlttemom)^ by which it was 
agreed that the bufincfs of the copartnerfhip 
(as proftors) ftiould be carried on in the 
Xi2Xtito{W%ttenoom only, until the defendant, 
Crefpigny the younger, ftiould be admitted a 
proftor; after which the fame ftiould be 
carried on in the names of the two defend* 
ants, it being intended and thereby agreed 
that Crejpigny the younger ftiould become a 
partner in equal degree with tViUenoom % and 
which alfo recited that Crefpigny the younger 
had been lately admitted a prodor, and that 
the plaintiff was defirous to quit and give up 
die bufineis, upon the defendant's paying 
the plaintiff the clear annual fum of 400/, 

Ic 
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Cb. V. r. 3. It was covenanted and agreed, that in con- 
fideration of the plaintifT's giving up the 
bufinefs to the defendants, they would pay 
him the clear annual fum of 40c/. during 
his life, by quarterly paynients, and alfo the 
further fum of 37/. ioj. every three months 
during rfie joint lives of the plaintiff and 
Mary Greetty widow of J. Green, who was a 
late partner with the plaintiff. 

The declaration, after ftating the above, 
alligned a breach in the non-paymenc . The 
defendants pleaded that the articles of agree* 
ment were made and executed after the 
palling of the Annuity A6b, and thiat no me- 
morial of thofe articles was enrolled within 
the time the Annuity Aft pfefcribed, and 
that therefore the articles were null and void. 
To this plea there was a general demurrer, 
and joinder. 

It was argued by the Couniel for the de- 
murrer, that this cafe came within the ex- 
(«) Ante 30X. ception in the laft claule {a) of the Annuity 

Aft, which provides againft the ext^nfion of 
flie aft to any " voluntary annuity granted 
without regard to pecuniary confideration." 

This, 
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This, indeed, was not a voluntary annuity, Ch^v^3« 
according to the mod extenlive fignifi cation 
of the term j but the words which follow, 
namely, " without regard to pecuniary confi* 
deration," fhew the fenfe in which the word 
voluntary was intended to be ufed. And 
here no pecuniary confideration was given, 
the confideration being the relinquilhment 
by the plaintiff of a lucrative bufinefs in 
favour of the defendants. That this is the 
true conflruftion of the aft, is apparent from 
the general fcope and intention of it, which 
was to guard againfl the improvident afts of 
infants or necefTitous perfons, who were dri- 
ven to make hard bargains, for the fake of 
a prefent fupply of money. 

The Court faid they were inclined to 
hear the objeftions to this memorial ; upon 
which the Counfel argued, that the objeft 
of the Annuity Aft was not fo confined as 
had been reprefented. That it was a general re- 
gulation for regiflering ** the grants of life-an- 
nuities," and that the preamble could not con- 
trol the enafting part of the aft. Now the firft 
feftion in terms extends to the grant of any 
annuity j and therefore this cafe muft be in- 

Z eluded 
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ChjM^3. eluded dicrein, unlefs it falls within any of 
the fubfequent exceptions. Neither can it be 
urged that the objeA of the ad was only to 
fccure the regiftering of annuities for pecu- 
niary confiderations, or, in the tcrnos of the 
third claufe, where the confideration was *'ih 
money only /' for there are many excep- 
tions introduced into the adt, which wodd 
be altogether nugatory, if that were the in- 
tention of the Legiflature ; amongft others, 
that in the fourth claufe, for avoiding any 
annuity, where any part of the confideration 
Ihall be in goods, or annuities given by wiD 
or marriage-fettlennent, or for the advance- 
ment of a child,*' mentioned in the !aft claufe, 
where there is no pecuniary confideration 
paid. Then, if the conftruftion of the a& 
be not confined to annuities where money 
only is paid, it muft extend to all cafes not 
particularly excepted j and this is not one of 
the exceptions ; for the word voluntary muft 
be taken as contradiftinguifhed from confide- 
ration. If that be not fo, and the conftruc- 
tion on the other fide be adopted, the word 
will be perfedlly nugatory; for then, whe- 
ther it be voluntary y or for a valuable confi- 
deration, it will make no difference, pro- 
vided 
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vidcd the confidcration be not pecuniary^ Ch. v. f. 3. 

This would be to rejedt a (enfibie opcratiTC 

ward from the a£t, which cannot be per* 

mitted^ and would be letting in great pare 

of thofe very mifchiefs againft which the aft 

was principally intended to guard ; for frau^* 

dulent annuities may dill be granted upon 

iom^ fuppofed fcrvices or confiderations 

other than money. 

I^ord Kenyrm Ch. J. — ^It is apparent 
from the preamble and the different claufes 
o[ the adt, that the Legiflature did not in* 
fend that there fhould be any memorial of 
an annuity like the prefcnt. The preamble 
ftates the mifchiefs of granting annuities for 
£nnall conliderations by improvident per^ 
fons } and thofe mifchiefs are guarded agadnft 
by the feveral claufes in the a6t^ as fisr as 
human prudence can go. It is evident that 
the a£t was intended as a check againft hard 
bargains. The third claufe exprefsly feys, 
that the confideration IbaH be in mon^ ody^ 
The next fedion, indeed, fays^ that if anj^ 
part of the confideration be paid in notes^ 
and thofe notes be not afterwards paid, the 
Court may order the deeds fccuring the an* 

Z 2 nuity 
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Cbjr.j^3. nuity to be cancelled. The Court therefore 
were bound by the pofitivc words of the aft 
to declare that annuities, the donfideration of 
which was paid in notes, muft be regiftered 
purfuant to the aft. But in both thefe cafes 
the annuity is granted in confideration of 
Jometblng paid to the grantor ; and no decifion 
has extended the provifions in the firfl claufe 
beyond thefe two cafes. Here either the 
annuity was abfolutely void, becaufe not 
granted for either of the confiderations men- 
tioned in the third and fourth feftions, and 
then no regiftry of it could make it good^ or 
it was fuch an annuity as could not be regif- 
tered according to the aft. But it is too 
much to fay that the annuity is void in it- 
felf, and 1 think that neither the fpirit or the 
words of the aft require that it fhould be 
regiftered. As to the argument, exceptio 
probat regulanti it feems to nie that the anxi- 
ety of fome members of the Houfe induced 
them to Infert the laft claufe, after the aft 
was firft drawn ; but I think that the firft 
feftion could never have been extended to 
the cafes mentioned in the laft, if they had 
not been excepted. 

Bullcr 



atf neen not bt tegifieten, &c. 

Buller J. — I agree that the preamble 
cannot control the enadting part of a ftatute, 
which is exprefled in clear and unambigu- 
ous terms. But if any doubt arifc on the 
words of the enafting part, the preamble 
may be reforted to to explain it. Now, 
the general intention of the Legiflature may 
be colledcd from the preamble, which re- 
cites *' the pernicious practice of raifing mo- 
ney by the fale of life-annuities," and the 
body of the a£t is alio confined to annuities 
granted in confideration of money or notes. 
By another claufc, too, it is evident that the 
aft does not extend to this cafe. The fc- 
venth feftion prohibits brokers taking more 
than loj. for every loo/. afkually paid. It 
is impoflible to fuppofc that the Legiflature 
intended to prohibit a broker receiving any 
premium for his trouble in negotiating fuch 
an annuity as the prefent; and yet his pre- 
mium cannot be eftimated according to the 
dircdions of that claufe. With regard to 
the words in the excepting claufe, " without 
regard to pecuniary confideration/* I think 
they were added to (hew the fenfe in which 
the word "voluntary'* was before added; 
^nd that the meaning of that part of the 

« 
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ch.v. f. 3. claufe is this, that any annuity granted for 
any other than a pecuniary eonfideration, 
Ihall, for the purpofcs of the aft, be confi- 
dered to be ^ voluntary annuity. 

Groje J. — Though the preamble cannot 
control the enafting claufe, we may com- 
pare it with the reft of the aft, in order to 
coUeft the intention of the Legiflature : and 
I think it is apparent, from the whole of 
this aft, that it was not their intention to ex- 
tend it to a cafe like the prefent. In cafes 
where money has been paid as the confide- 
ration, the Courts order the money to be 
reftored when they vacate the annuity deeds; 
but the bufinefs, the relinquifliment of which 
was the confideration of the granting this 
annuity, we cannot order to be reftored. — 
Judgment for the plaintiff. 

So an annuity granted in confideration 
of the grantee refigning his fituation as 
matter of an academy, in favour of the 
grantor, need not be regiftered under the 
Annuity Aft, even though at the time of 
the grant, the grantee agrees to afljgn over 
to the grantor his houfhold furniture, at an 

appraifed 



appraifed value, and to Iciid a fum of mo« cfc. v. r. $. 

ney. to the gfantor, to be repaid with in- 

tereft. 

That was fo decided in the eafe o(Iiittm ?a"oni- ^ 

Lewis, Tr. T. 

againft Lewis^ Clerk, and others, where, by ^Vwi^Rc*^^' 

articles of agreenpiefnt, dated in January 1785, ^39- s. c. 

between the plaintiff and the defendant, 

I^wis, the former, who was then mafter of 

an academy at Thpiford^ agreed to relinquifti 

his fituation in favour of the latter^ to grant 

him aleafe of the houfe, to aflign him part 

of the hou(hold furniture and fixtures, at 

the appraifed value, and (if it fhould not be 

convenient to Lewis to raifc money fuf- 

ficient for the value of the goods, &c.) to 

advance him 300/. on the fatter finding fe- 

curity for the repayment, with intereft j ifil 

confideration of which the defendant, LetMs^ 

^reed to allow and pay to the plaintiff, hfis 

executors, &c. during dk lives of the plains 

tiff and his wife, after the rate of one guinea 

per annum, for every fcholar, and half the 

entrance-money paid on the admiflk>» of 

each fcholar, by half-yearly payments; and 

if the plaintiff, or his wife after his deceafe, 

chofe to determine that uncertain payaient, 

Z 4 the 
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Ch.v.f.3.^ the defendant^ Lewis y agreed to pay a clear 
annual fum of fifty guineas, by half-yearly 
payments, inftead of the former. At the 
lame dme the three defendants gave the 
plaintiflF a bond in 1200^ conditioned for 
the performance of the articles of agree- 
ment ; and in Hilary Term, 1787, the • 
plaintiff fued the defendants on the bond, 
who fufiered judgment to go by de&ult; 
and that judgment now (bukls as a lecurity 
for the growing payments. 

It was moved to have the annuity deeds 
delivered up to be cancelled, becaufe the 
annuity was not regiftered, and attempted 
to diftinguifh this cafe from that of Crefpignj 
v. IVittenoom (ante 335) by obferving that 
there were other ingredients in the confide- 
ration of the prefent grant befides the relin- 
quifhing of the grantees fituation ia his 
academy, namely, the afligning of the houf- 
hold goods, and the conditional agreement 
for the fubfequent loan of money by the 
grantee to the grantor. But 

Lord Kenyan Ch* J. faid, — ^This annuity 
^as not granted in confideration of money 

paid 
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paid to the grantor ; and that the relinquifh- 
mcnt of the academy, and the good-will of 
the plaintiff, was a confidcration to which 
the Annuity Aft did not extend, as it fprung 
^put of the interefts of the academy, and was 
not a price to be paid ; and as to the loan of 
the money, which was to be in the option of 
the grantor afterwards, that was no part of 
the confidcration of the annuity. His Lord- 
fhip alfo faid, that this cafe could not be dif- 
tinguifhed from the cafe oiCrefpigtry v. fVit^ 
tenoom\ but, that even without the authority 
of that cafe, he had no' doubt about the 
meaning of the aft of parliament, which on- 
ly applies to money confiderations. 

Groje J. — If this annnuity were within 
the aft, it would be void, becaufe the con- 
fidcration was not in money, but that ftatute 
does not extend to cafes of this kind. — 
Rule refufed. 
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Of dejcribhig and Jetting forth tbi Cwftdera" 
tion in the Mammal (a), ante 6 j^ cbaf^ i, 
Jea. s. 

THE firft claufe in the annuity aft 
requiring that the confideration or coH' 
ftderations (hould be dated in the memorial, 
does not extend to cafes where a mere nO' 
minal fum is ftated in the deeds, but which 
in faft is not paid, and therefore cannot be 
confidered as forming any part of the real 
confideration for the annuity. Neither is it 
neceffary to ftate in the memorial, that the 
annuity is payable for the portion of time 



(^z) This cafe did not coaae to hand till the (heet 
where it ought to have been introduced was printed off, 
however it is properly inferted in the index« 

from 



from the laft quarter day to the death of the 
annuitant. 

As was decided in the cafe oflnce againft inceT.Everird, 
EverardjVrhcre it appeared that i oj. was ftated j4j •*'"* ^' 
in the indenture of aflignment as a confidera- 
tion paid by Ince to a truftee of a term (e- 
curing the annuity, and an objeftionwas taken, 
becaufe that fum did not appear in the me- 
morial, which was as follows, " Of a bond dated 
the 3d o( Auguft 1792, given by Everard to 
Ince in 560/. for fecuring an annuity of 35/. 
during the joint lives of Senior and DawfoHy 
and the furvivor, payable quarterly. — Of a 
warrant of attorney to confefs judgment on 
the bond. — ^And of an indenture of the fame 
date, between Everard of the firft part, Ince 
of the fecond part, and Dawfon of the third 
part, whereby in confideration of 280/. paid 
by Everard to Ince and alfo of i os. paid by 
Ince to Dawfon^ Everard at the requeft and 
by the direftion and appointment of Ince, 
afligned to Dawfon and his executors certain 
premifes at Hackney, for the remainder of a 
term of 62 years, then unexpired, in truft, 
in the firft place, to fecure to Jnce the faid 
annuity of 35/. and then in truft for Everard, 

his 



his executors, &c. The memorial then 
proceeded thus ; " And it is hereby declared 
that the faid fum of 250/. was really and 
bond fide paid by Ince to the faid Leonard 
JoneSj at the time of the execution of the 
deeds, &c." A rule had been obtained, 
calling on the plaintiff to (hew caufe why 
the annuity deeds (hould not be fet afide, 
becaufe there were two confiderations for 
the deed of affignment, the 280/. paid by 
Everard to Ince, and the lof. paid by Ince 
to Daw/ony whereas it was only averred in 
the memorial that the former was paid, and 
becaufe the annuity was in faft granted not 
only for the lives of Senior and Daw/on, and 
the furvivor of them, but alfo for a propor- 
tional part of the quarter after the laft quar- 
ter day to the day of the death of the fur- 
vivor, which latter part was not ftated in the 
memorial. 

The Counfel who fhewed caufe aaainft 
the rule faid, that the fum of loj. fuppofed 
to be paid to the truftee, was a mere nominal 
fum, in truth never paid in cafes of this kind, 
and that it formed no part of the real con- 

fideration ; 



fideration : but if it were neceffary that it 
fliould be paid under the annuity aft, that 
it was ftated in the former part of the me- 
morial of the affignment that the fum of 
10s. was paid, as well as the real confidera- 
tion. And as to the other objeftion, that 
the parties were only bound by the annuity 
aft to let forth the confidcration of the an- 
nuity, and the annual fum to be paid ; but 
that it was not neceffary to (late the days of 
payment in the memorial. On the other 
fide it was infifted, that the annuity aft 
required the confidcration or confidcrations 
ihould be fl:ated in the memorial, clearly 
adverting to a cafe where more than one 
confidcration is paid for the annuity ; and 
that therefore the confidcration of loj. Ihould 
have been ftated ; and that the averment of 
the real confidcration being paid, excluded 
the fuppofition of the- payment of the other. 
That though the annuity aft did not in 
exprels terms require that the payment of a 
fraftion like the prefent ftiould be fet forth 
in the memorial, it did require that the 
terms of the contraft fliould be ftated with 
accuracy J that it v/as a material part of the 

contraft 
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contract to ftate the proportionable payment; 

becaufe it increafed the price of the annuity. 

And in the cafe of Sawyer v. Bunce^ which 

(a) Ante 74> happened lately (a)^ the Court fee aOde the 

annuity deeds, becaufe one part of the tranf- 
aftion was not fet forth in the memorial, 
namely, that the annuity fliould be redeem- 
able on repayment of the whole confideratioru 

But Lord Kerrfon Ch. J. faid the objec- 
tions were extremely trivial ; and that it would 
be perfectly ridiculous to fet out the lo;, 
confideration, which is like the refervatioa 
of a pepper- corn rent, and is in fadt never 
paid : that that kind of confideration was 
in many cafes inferted for no purpofe what- 
ever, though in others it is of importance, 
i. e. where an eftate is in a truftee, and that 
confideration is inferted to make a deed 
valid as to him under the ftatute of ufes. 
But in none of the memorials of deeds that 
are regiftered in Middle/ex or Torkjbire^ is 
the circumftance of the loj. confideration, 
or of the pepper-corn rent referved, taken no* 
tice of. And in anfwer to the other objeftion, 
his Lordfliip added, — *^ that it was fufficient 
to fay that the Annuity Aft does not re- 
quire 



quire that the days of payment fliould be 
inferted in the memorial. That all that the 
aft of parliament required to be done, was 
done in this cafe, and that they ought not 
to (uperadd other requilites to thofe con- 
tained in the ftatute. That aft required 
that the tranfaftion fliould be fairly dated in 
the memorial, to enable the public, by refe- 
rence to the memorial, to fee what that 
tranfaftion was, and that here the tranfac- 
tion was fairly fet forth. The rule for 
fetting afide the annuity deeds was dis- 
charged. 



0/a Miftake in the Memorial , as regijlered 
ante 156, chap. lyJeS. 7. 

THE Court of King's Bench will not 
fet afide annuity deeds for a mere cleri- 
cal miftake in the memorial i as ify in ftating 
the affignment of a term of years, there is a 
miftake in the figures, or if in reciting the 
true confideration, it miftates the fum 

after- 
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afterwards in the averment of the payment 
of it. 

inccv.Everird, Thus in the caft of Ince againft Everari^ 
cjf"* ^^' where it appeared in the memorial {a) that 
■ifiMuSy. *^ affignment of a term of 6i, was ftated 

to be a term of 62 years-, and alfo where 
the confideration was in the recital of it ftated 
to be 280/. but afterwards was ftated thus, 
" which faid fum of 250/. was paid, &c." and 
upon thefe, amongft other, objections being 
taken, a rule was granted to ihew caufe why 
the annuity deeds fliould not be fet afide. The 
Counfcl who Ihewed caufe argued, that the 
fum of 250/. evidently appeared to be a 
miftake, as well as the name of Leonard 
JoneSi which arofe from the clerk who drew 
up the memorial, being alfo employed to 
draw a memorial of another annuity at the 
fame time, in which the name of L. Jones^ 
and the fum of 250/. occurred i but that the 
real fum was correctly ftated in the former 
part of the memorial : that it was not ne- 
ceflary to make an exprefs averment of the 
payment of the confideration, as the payment 
appears in a former part by way of recital ; 
and then the latter part may be rejefted as 

fur- 
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furplufage; and that the other was a mere 
clerical miftake, and not a fufficient ground 
for fetcing afide the annuity. In fupport 
of the rule, the Counfel faid, whether this 
happened by miftake or dcfign is wholly 
imaiaterial ; it is not the truth or falfehood 
of the cafe, which alone is fufficient reafon 
for fetcing afide the annuity deeds. 

But Lord Kenyon Ch. J. faid, the ob- 
jeftions were extremely trivial, and that 
the fum of 250/. for 280/. and the figures 62 
inftcad of 61, were evidently clerical miftake^ {a) 'scc the cafe 
(^)._p^r Curiam. Rule difcharged. »j;e»KthaDtc 
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TDEFORE any aflion is brought on any judgmcpt already 

•*^ entered, or on any deed, &c. fecuriog an anDuity» a 
memorial muft be enrolled — — * 9 

A fcire facias to revive a judgment is an acfiion wXthiq the 
4th re<5tion of the Annuity A<5t — -*- — ^^^ 241 

But a fine regularly levied, in which there is no intrinfic de- 
fed, is not an adtion within the adl — — - 244 

The confideration cannot be impeached in an adion to re- 
cover it back after the annuity contra<^ isTefcinded zto 

aft0 of Parliament* 

When no commencement is provided in an adl, it relates to 

the firft day of the feffion on which it paiTed -« li 

The Annuity Ad 17 (ato. 3. c. 26, is one that does ibid* 

But now by ^^ Geo.^. c. 13, the Clerk of the Parliaments 
fliall indorfe on every a<5t the day, month, and year, when 
^t paOfed, and fliall have received the royal aflent, which 

Aa » fhq)) 
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ibal] be the date of its commencement vthen no oth^r is 
provided therein — — -^-^ '^ — r Page ^3 n. 

aDuancemem* 

The aA does not extend to any annuity given for the ad- 
vancement of a chDd — <— — 14 

If the confideration is paid by an agents his name ought to 
be fo fet forth in the memorial — — — 8d 

If a perfon employs an agent to procure an annuity from or 
for an infant, be is punilhable by fine and ioiprifpnment xa 



The Annuity Aft 7 

An annuity is a diftinA thing from a rept-charge, being 
chargeable only on the perfon of the grantor — i 

If a former annuity then given up makes a part of the con- 
fideration for the grant of another annuity, it muft be fo 
ftated in the memorial — -^ : X04 

Every annuity payable out of any intereft arifing from the 
funds afligned for that purpofc, muft be regiftered ; re- 
giflcrinc it as one annuity of the grofs fum is afligned not 
fufficient -- — — r- 3'* 

Whether it is the grant of an annuity, or merely the pur- 
chafe of dividends in funds, depends entirely upon the 
manner of negotiating the tranfa(5tion 316 

If the aflignment of one annuity is a good confideration for 
the grant of another, qu. ? — 19S 

All annuities purchafed by or for infants aris void, and any 
perfon purchafing them, or procuring them, or prevailing 
on infants to ratify a purchafe when of age, ispunifhable 

with fine and imprifonment ' — — . ' — i» 

Solicitors, 
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Solicitors^ fcrivcners, &c. who fhall take more than i os. for 
looA for procuring money for annuities^ are punifhable 
by fine and imprifonment — — — Page 287 

But the fees are not limited for the trouble in negotiating 
any annuity granted for any other than a pecuniary con- 
fideration ^i^^ 

Voluntary annuities are held to be fuch as arc granted for 
any other than a pecuniary conGderation m^^ 

Annuity Ad 1 7 Geo, 3. c. a6, took effect from the firft clay 
of the feflion in which it paflVd -— — ■ 15 

And extends to annuities granted before as well as after the 
adl was paiTed — —- ^g 

But it does not extend to any annuity given by will, or by 
marriage fettlement, or for the advancement of a child, 
nor to any annuity fccurcd upon lands of equal or greater 
annual value, whereof the grantor was feifed in fee-fimple 
or fee-tail in poiTcffion at the time of the grant, or fecured 
by the adual transfer of Itock in any of the public funds, 
the dividends whereof are of equal or greater annual value ■ 
than the faid annuity, nor to any voluntary annuity 
granted without regard to pecuniary confideration, nor 
to any annuity granted by any body corporate, or under 
any authority or truft created by ad of parliament 14 

Nor to any annuity where the fum to be paid does not ex- 
ceed 10/. annually, unlcfs there be more than one fach 
laft-mcntioned annuity from the' fame grantor to or in 
truft for the fame perfon — — — jj 

The exception of annuities fecured on lands, whereof the 
grantor is feifed in fee- tail or fee-fimple, extends to an 

equitable as well as a legal eftate 30» 

The Annuity Adl is meant as a regulation* for regiftering 
the grants of all life annuities, which do not fall within 
fome of the exceptions there introduced.; and it is not 
complied with by regiftering the aflignment of any grofs 
fum, as one annuity of fuch grofs fum, if feveral annuities 
are payable out of it| but there muft be a memorial of 
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each aanuit^f payable (mt of it> otbeiiNrife tbey wiH Be 
void — — — 'Poge^^^ 

A contrad to give lecwity for the grant of a« aMraity, al- 
though fuch cootraA be partly executed, is not confidtred 
in this refped as equal to the grant of it, and confequently 
not fuch a tranfadton as the Legiflature meant to iDdude 
in the^a^y therefore H is ifiot necefikry to regifter fuch 
contra6t in ordier to force a fpecific performance 527 

The ad extends to fuch annuities only ais ave granted in 
confideration of fomethkig aAuaJiy paid, and the mean- 
ing of the claufe wbldi excepts voluntary annnities, is, 
that any annuity granted for any other than a pecuniary 
conGderation,. fhall for the purpo&s of the aft be con- 
lidercd to be a voluntary annuity — — 534 

Upon this ground it wasdecided^ that an annuity granted 
in confideration of the granteeV giving up a lucrative 
bufinefs in favocnr of the grantor, was not ibdi an antruity 
as either the ipirit or the words of the a€t required that 
it fliould be regiftered — — — _ ^^ 

80 an annuity granted in confideration of the grantee re- 
figning his fituation ks Mafter of an Academy m favour 
of the grantor need not be regiftered, though there be 
alfo an agreement between the parties to lend money, and 
aifign over fome houfehold goods — — 3^5 



SppUcatfon to Vqz Coutt0« 

The claufe in the a(5t relating to the application to the 
Courts in which any ^dion is brought, &c. is confined to 
thut fedtion in which it is introduced, fo that the benefit 
of applying by motion to the Court in which any adion 
is brought, or judgment entered »p when there is any 
defedin the memorial a»regiA;ered,,iftK)t confinfd to the 
perfon by whom the annuity is made poyable 230 &; feq^ 

JBut the perfon who has purcbafed the intereft m any fe- 

carity Which the grantor of the annuity had aligned to 

afiare 
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ft^Ture the payment of it, is not iatitled to apply, not be- 
ing fufficiently tntercfted '— Page 7,^2 

This motion muft be made in the life-time of the parties 236 

And whilll: they are in their fenfesy if one becomes a lunatic, 
and any time has elapfed fince the grant, the Courts will 
not fet aiide the annuity on application ' 23S 

Although a party has been guilty of laches in not applying 
fooner, the Court cannot refufe to give him fummary re- 
lief on his application — — — — 235 

If it appears that the half-pay of a military officer has been 
affigned as the fecurity for an annuity, the Courts on 
application wrill vacate the fecurities — — 359 

artgnmenttf^ 

The aflignment of any fun^ ont of which annuities are pay- 
able, is looked upon as the grant of fo many annuities 
as are payable out of it, and each annuity muft be regif- 
tered : A memorial dating it as one annuity of the fum 
aifigned, is not fufficient within the n^ 3 [ i 

So the aflignment of any part of an annuity already granted 
and enrolled, muft be regiftered according to the reqtii- 
iites of the adt, each affignment being intbtt refpe^ con- 
fidered as a frclh grant — — 36— 34* 

So the affignment of the whole of an exiiling annuity pur- 
chafed before the adt paiTed, muft be regiftered before 
the affignee can take any ftep upon it, if fuch affignment 
cxifts when the memorial of the original deeds is en. 
rolled •— — 38— 3»3 

But it is not neceflary to regifter the affignment of an an- 
nuity already granted and enrolled according to the zA, 
before the affignee can proceed againft th^ grantor in cafe 
of any default In the payment of the annuity, as theadt 
is complied with by regifteriag a memorial of the original 
fecurities — ^ •— -• 44—324 

The pay of a military officer cannot legi% be affigned «8 
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the fecurity for an annuity^ and if it is, the Court wherein 
there has been any proceedings will fet it afide Page 259 

Obfervations upon the Annnity Adt relative to the contra(^ 
and the afTurance 285 

The Courts held the contra^ for the annuity void as well 
as the aflurancc — — ■ ibid* 

autgotttpt 

The aA does not extend to any annuity under any authority 
created by adt of parliament — — i4 

See Notes. 

Bank Notes are money within the Annuity Ad, and if dated 
as money in the memorial, it is a good defcription of the 
conBderation — — 114 

Becaufe they have the credit and currency of money to all 
intents and purpofes — - iijn, 

See Fees, Procurers Indictment. 

All brokers who fli all afk, demand, accept, or receive, di- 
reftly or indirectly, any fum of money, or any gratuity 
or reward, for the procuring or foliciting a loan, and for 
the brokerage of any money that fhall be adually and 
bona fide advanced and paid as the price or confideration 
of any annuity over and above the fum of loj. for every 
100/. fo a(ftually advanced fliall be deemed guilty of a 
mifdemeanor ; and being fully convidcd, may be puniftied 
for every fuch offence by fine and iroprifonment 14 

And 
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And the pcrfon paying the money or gratuity, (hall be 
deemed a competent witnefs to prove the fame Page 96 

The Lcgiflature did not intend to prohibit a broker receiv- 
ing any premium for his trouble in negotiating annuities 
granted for any other than pecun^'ary confiderations, yet 
bis premium cannot be eflimated according to the direc- 
tions of the fcventh claufe of the aft — — ^99 

Certificate. 

The Clerk of the Enrolments (hall grant a certificate of 
each memorial when required, and the fees are to be paid 
in like manner as they are for the enrolment of the me- 
morial — — i IX 

The form of a certificate — — ^ — %z% 

Cletk of tlie CntoImentie?» 

The Clerk of the Enrolments muft fpecify upon the roll, the 
certain day, hour, and time on which each memorial is 
brought to the office — — — ^— H 

He has no authority to cancel the memorial^ though the 
annuity be repurchafed or redeemed . ayx 

Confitietation. 

See Deeds, Memorial, Mistake, 

The confideration for granting an annuity muft be ftated in 
the memorial ' $ 

And in the deeds in words at length, by whom and on 
whofe behalf advanced — ■■ ^ 

And Ihall be in money only i^/^. 

If any part of the confideration (hall be returned* the Court 
in which any aftion is brought for payment of the annuity 
on judgment entered, may be applied to by motion to 
ftay proceedings on the judgment or a(flion, and the 
Court may order the deeds to be cancelled — 10 

So 
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So if the ■coBfideration is paid iii goods pa^ i o 

Or retained on arry pretence -i— - ibid, ^ 159 f^feq. 

What 18 fuch returning — —l— ,^ bf/ea. 

Or any of tb^ notes are tiot x>aid wlicn due,t)r if cancelled 
before they are paid — mj. 

Every thing which forms any part of the confideration wnft 
be fet forth in the memorial . 6j 

But not fuch things as are looked upon nominal fums only, 
and are inferted in the deeds by way of form only 346 

But if the confideration is ftated to be in money when it is 
in notesy it is not fufficient - 64 

The portion of time from the laft quarter-day to the death 
of the annuitant is not looked upon as a part of the^con- 
Hderation, and therefore fuch cl^uie need not be fet forth 346 

The true confideration muft be fet forth in the memorial, as 
it was really and bona fide paid — ^^ » 6S—71 

And there is no difference in this refpeft wh^her the annu- 
ity was granted, and the confiderattoa was paid, before 
or after the Annuity A^ pafled -^ 6S 

It is not fufficient if the memorial contains the fame confide- 
ration ae the deeds do, unlefs it is the real confideration ibid. 

And if any part of the confideration be detained for the ac- 
cruing payments of the annuity, and the memorial ftates 
the whole confideration to have been paid, it is not a 
fufficient dcfcription within the a£l 6^ 

A claufe to redeem the annuity, is coniidercd as a part of 
the confideration of granting it — — — 74 

The memorial ihould contain an account of the whole pro- 
ceedings relative to the confideration, to whom, and on 
whofe behalf it was paid, tl^e aduiil mode and manner in 
which it was paid, and the names of all the parties cod* 
cerned in the payment of it — ■ 79 

If the confideration is fiatcd to be in money paid at the time 
when it appears to have been previouHy lent, the fecuri- 
ties will be fet a fide ■ ■ loi 

So if it was a debt due for goods fold previoully ^^i 

So 
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So if it was a judgment recovered -^ — Page 104 

So if It -was a former annuhy then given up -^ ibui. 

But bank-notes may be ftatcd as money *-— ibid* 

Wherfc there are feveral deeds, the confiderrtron need not 
be ftated in each, if they conftitute one aifurance for the 

feme annuity •" — = — 118 

And if ftated in cacb deed, it need be ftated but once in the 

memorial — ■' f^ui^ 

But thmigh each deed need not ftate the confideration, 
there muft be a reference from the memorial to each^ 
otherWife thofe which omit it will be void, unlefs there 
is fomething to fhcw they all relate to the fame traniac- 

tion 1*3 

Where money has been paid at diifefent times, the grofs 
amount may be ftated as the confideration — 107 

The confideration may be ftated in the memorial by way of 
recital — ■■ 131 

If a debt due for goods previoufly fold is a good confidera- 
tion within the adt, qu. ? i g^ 

If the alignment of one annuity is a good confideration £or 
the grant of another, qu. ? 2^0 

Where the coofideration was ftated in the memorial to be 
64c/., 105/. of which was paid in money at the time of 
granting the annuity, and the remaining part paid by the 
grantee, at the defire of the grantor, to another perfon, 
to redeem another annuity for which only 480/. were 
paid ; this was held a legal confideration i^i 

The confideration of each fpecific annuity, though there 
being two iifaing from a fund ailigned for the purpofe 
of paying them, muft be ftated In feparate memorials, if 
payable to different perfons, though paid by the aflignee 112 

It is not neceffary that the confideration fiiould be paid at 
the time of the grant of the annuity 196 

Where the confideration was a judgment recovered, no ob- 
jedlion taklin -^^^ — ^ 199 

The confideration ihay be recovered back friMn the grantor, 



if 
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if the annuity deeds are fet aAde owing to a defedive 

memorial — Page 700 

Though it be a debt due for goods previoufly fold ibid. 

Unlefs they are fold with a view to evade the Annuity Aa Oiid* 
But the confideration cannot be recovered back from the 

furety who receives no part of it — — 1 207 
Courts of law will order the connderation money to be re- 
turned when the deeds are vacated ti^ 

So if the annuity contrad is refcinded the purchafer may 

recover back the money with intereft — 420 

And the confideration cannot be impeached in fuch action aai 
But a Court of Equity has no power to provide for the 
debt raifed by the confideration out of any arrears in their 
binds when they vacate the aflignments of any annuity 
on account of their being improperly regiftered 233 

But application muft be made to a Court of Law to efiablifli 
the original contradl, and effeAuate the claims of the 

affignees ibid. 

The Court in which any judgment is entered will examine 

into the confideration on which it is founded — 245 
And will fet afide the annuity, either for want of a confide- 
ration, or on account of its being granted for an illegal one 261 
The fees are not limited for the trouble in negotiating any 
annuities granted for any other than a pecuniary con- 
fideration 334 

The claufcs excepting voluntary annuities is held to apply 
to fuch annuities only as are granted in confideration of 
fomething adually paid, and the meaning of it is, that 
any annuity granted for any other than a pecuniary con- 
fideration, fliall, for the purpofes of the a(5t, be confidered 
to be a voluntary annuity ■ ■ ibid. 

Upon this ground it was decided that an annuity granted in 
confideration of the grantee's giving up a lucrative bufi- 
nefs in favour of the grantor was not fuch an annuity as 
either the fpirit or the words of the a<5t required that it 

fliould be regiftercd. ^— ibid, 

Contradti. 
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All contra<5ts for annuities with infants are Toid, and any 
perfon procuring an infant to ratify fuch contradl when 
of age, is punilhable with fine and imprifonment Page 12 

If an annuity contra^ is refcinded, the confideration money 
may be recovered back with intercft aao 

Obfervations upon the Annuity Aft relative to the contrad 
and aflurance — — 3S5 

If the deeds fcrcuring the annuity are vacated, the contract 
is void, as well as the deeds — — «— — ibid* 

A contraft to give fecurity for the grant of an annuity, al- 
though partly executed is not confidered in this refpedb 
as equal to the grant of it, and confcquently not fuch a 
tranfadlion as the Legiflature meant to include in the aA ; 
therefore It is not necefTary that a memorial of fuch 
^ontra^l fhould be enrolled in order to compel a fpecific 
peiformancc of it — ^ — — 329 

The like fees are to be paid for each copy of a memorial or 
certificate as are paid when the memorial is firft enrolled, 
/. e» one fhillingy unlefs it exceed 200 words, and if fOf 
affcr the rate of fix-pence for each 100 words — il 

Couttiaf, 

See Motion, 

A Court of Law will order the confideration to be returned 
when the annuity deeds arc vacated 219 

But if they arc vacated by a Court of Equity they have no 
fuch power, therefore the parties muft apply to .1 Court 
of Law to eftablifti tlieir original contra(ft and efFedtuatc 
their claims r— ?:• _ 224 

The 
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The Courts in which any judgmeat is entered up have an 
equitable jurifdidtion and control over fuch judgment, and 
on application will examiot into the confideratioa in 
which it was founded — ^-* Bi^e. 14^ 

Dare. 

Tbf date of every inftrument by wbicti an annuity is graft- 
ed anuft be inferted in the naemoris^l -^ — 59 

It has been faid if there arc feveral d«cdsy thofe only are 
void which omit the date — ^ 51 

JBut fee contra^ where the omiflion of the date of two of the 
deeds was held to vitiate the whole tranfaAion $y^lh 

jDeftt. 

If a previous debt makes a part of the cosfideration , it mnft 
be fo dated in the memorial — • 103 

And that debt may be reforted to if the anni^ity deeds are 
fet afide on account of a defe<5l in the memorial aoo 

Though it was for goods fold, if it was not a contraft done 
with a view to evade the Annuity A<ft — thU* 

See GoNSiDERATiON, Memorial, MistakEi 

All deeds for granting of annuities (hall contain the confi- 
dcration fully and truly, and ihe names of the parties in 
words at length, otherwife they will be void • $ 

And muft be regiftered within 20 days, exclufive of tjie ^ay 
of execution — 7 — 8—69 

All manner of inftruments calculated to fecure tl^ payment 
of an annuity muft be regiftered ' ' ^4 

A warrant of attorney to confefs a judgment on the annui- 
ty bond is a deed within the adt and myft be regiftered %s-'i1 

A collateral 
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A collateral fectirity giTen hy a tkird peribn, as wd) a» thoib 

deeds given by the grantor himfelf, aiuft be registered Page$^ 

But a judgment entered is not, unlefs it is the only fiecurity 48 

Neither if an annuity is granted by one deed, and there ia a 
demife fubjed to that annuity by a feparate dctd, is it 
ncceffary to regifter the latter, becaufe that is not a deed 
by which an annuity is granted — • 36 

Where there are feveral deeds a dcMl in one does not vi- 
tiate the others — — • — "— 51 

But fee contra f and this deciflon impeached -— 53-^56 

^t is not fufScient that the deeds and memorial contain the 
fame confideration, unlefs it is the true one as bona fide 
paid — - — — 6-zZ 

Where there are feveral deeds the confideration need not 
be dated in each if they conftitute ^ne aOTurance for the 
fame annuity — iiS 

And if ftated in each deed it need be ilated but once in the 
menaori^ r — — - i^U^ 

put where there are feveral deeds there muft be a reference 
to each in the memorial to (hew they all relate to the fame 
annuity, otherwife the deed which omits the confidera- 
tion will be void — 123 

And it muft be inferred from the memorial itfelf that all 
the deeds are conne(5ted — - — — i3/V. 

The deeds are abfolutcly void and not merely voidable if 
there is any defeft in regiftering the memorial — ' jy% 

|f all the deeds given to fecure an annuity muR be fet aHde 
merely becaufe one only is not properly regiftered, qu. ? 57 

And a perfon not a party to the tranfa<5lion may take advan- 
tagc of fuch defed iM. ^ Jeq. 

Obfervations upon the Annuity KQl relative to the contrad 
and the aflurance — — 1^4 

The deed by which any annuity is afligned muft be regif- 
tered before the allignee can take any ftep againli the 
grantor if that deed cxifts at the time of the enrolment 
fif the original deeds •— — -—^ 38 

But 
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But it 18 not Deceflary to rrgifter the deed of affignmept of 
an annuity already granted and properly enrolled before 
the ailignce cin proceed againft the grantor in cafe of 
any default in the payment of the annuity, as the adt is 
complied with by regiftering a memorial of the original 
fccurities Page 4A 

Difclofute. 

Xhe memorial ought to contain an account of the whole 
of the proceedings relating to the annuity, fo that upon 
reading it, a full, clear, and true difdofure of the tranf- 
aAion may appear — — — -. S^ 

See Memorial. 

Of the enrolfnent of the memorial, and herein what it 
(hould contain — f 

Piredions relating to the enrolment of the memorial, and 
the clerk's fees thereon 262 

f^ table of the days on which there is no bufinefs done at 
the Enrolment OfEce — ^ 273 

Where parts of a rent-charge have been afTiptied, and a 
Court of Equity is applied to, to know whether the af- 
fignmcnts arc legal, if fuch aflignments are fet afide on 
account of any defe<5l in regiftering the memorials, that 
Court has no power to provide for the debt raifed by the 
confiderations out of any of the arrears of the lent- 
charge paid into their hands, but the original contradls 
muft be eftablifhed, and the claims of the annuitants ef- 
fe<5luated in a Court of Law, before they will be entitled 
^o receive back their purcbafe-raoney • • 224 

The 
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The exception in the adt, oF annuities fecured upon lands 
of equal or greater annual value extends to an equitable 
as wcU as a legal eftatc — — — Page 392 

€fiate)9r. 

The exception extending to lands of equal or greater tn- 
jiual valuey whereof the grantor is feifed in fee-fimple or 
fee-taily extends to an equitable as well as a legal eftate 302 

The word fcifin will extend to being feifed of an eftate in 
equity as well as in law — — — 311 

€iiiDence, 

See Indictment, 

Cjccepten Cafetf, 

See Annuity. 

Annuities given by wilt, or by nnarriage-fettlement> or for 
the advancement of a child — — 14 

So alfo thofe annuities are excepted Which are fecured upon 
lands of equal or greater annual value^ whereof the gran, 
tor Was feifed in fee-fimple or fee-tail in poflcffion at the 
time of the grant — — *- i^id. 

This exception is held to extend to an equitable as well as 
a legal eftate ~ -*— 30X 

So alfo Aich annuities aire excepted as are fecured by the ac- 
tual transfer of ftock in any of the public funds, the di- 
vidends whereof are of equal or greater annual value than 
the faid annuity — — — — I4 

So alfo voluntary annuities granted without regard to pe. 
cuniary confideration — - — 334 

So alfo annuities granted to any body-corporate^or under any 
authority or troft created by ad of parliament — 14 

B b So 
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So alfo thofo annuities where the fum to be paid does not 
exceed to/, annually, unlefs there be more than one fuch 
laft mentioned annuity from the fame grantor or grantors, 
to or in truft for the fame perfon — Page 14 

The words in the a^ excepting voluntary annuities have 
been held to apply to fuch annuities only as are granted 
in confideration of fomething actually paid, and the 
meaning of that claufe is, that any.annuity granted for 
any other than a pecuniary confideration, fhall, for the 
purpoies of the adl» be confidered to be a voluntary an- 
nuity 334 

Upon this ground it was decided, that an annuity granted 
in confideration of the grantee's giving up a lucrative bu- 
finefs in favour of the grantor, was not fuch an annuity 
as either the fpirit or the words of the ad required that it 
fhould be regiilered ' ■ — — ^^^ 

Or an annuity granted in confideration of refigning a fitua- 

Nor docs it extend to any but money tranfadions ibid. 



(txttixtion. 

Before any execution^ iliall be fued out on any judgment 
already entered, a memorial of the deed> bond, inftru* 
ment, or other aflurance, fhall be enrolled in the High 
Court of Chancery 9 

And in cafe the party fliall negled to enrol the fame, any 
fuch execution (ball be null and void /^V. 

The claufe requiring the annuity deeds, &c. to be enrolled 
within twenty days of the execntion, means witjiin twen- 
ty days exclufive of the day on which the deeds are exc- 



Feci* 
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See Broker. 

There ftiall be paid for the enrolment of every memorial 
the Turn of u. in cafe the fame does not exceed 900 
words, and if it does, then after the rate of 6</. for every 
100 words, and the like fees for every certificate and copy 
given, and the fee of i/, for every fcarch in the office 

— — Page 1 1 

Solicitors, fcriveners, &cw who (hall take more than lo/. for 
100/. for procuring money for annuities, ihall be punifh- 

ed by fine and imprifonment 13 

But the fees are not limited for the trouble of negociating 
an annuity granted for any other than a pecuniary confi- 

deration ■ ■■ 299 

The folicitor is not entitled to any commifiion-fee on put- 
ting out his own money — — • 398 

jree*fimple anu jFee*taiU 

The a A does not extend to any annuity fecured upon lands 
of equal or greater annual value, whereof the grantor 
was feifed in fee-fimple or fee-tail inpofleffion at the tims 
of the grant — 14 

A fine regularly levied without any intrinfic defe^y is not 
an aftion within the annuity aft — 244 

irorm0 of ^emotialjsr. 

Of an annuity fecured by bond and warrant of attorney 
to confefs judgment — — • — <-«• 974 

B b » Of 
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Of ^n annuity or rent-charge by indenture, fubjca to re- 
demption _ Pageiih 

Of an annuity or rent-charge fecured by deed, bond and 
warrant of attorney, and judgnncnt figned - — 278 

The ad does not extend to any annuity fecured by the ac- 
tual transfer of ftock in any of the puWic funds, the divi- 
dends whereof are of greater or equal annual value than 
the laid annuity — ^-^ — — , ; . ^^ 

If the confideration, or any part of it is paid in goods, the 
Court in which judgment is entered up, on any a^on 
brought, on application may vacate the fecurities 10 

If the condderation is made up of a debt due for goods pre- 
vioufly fold, it muft be fo dated in the memorial 103 

Qu.? If it is a good confideration within the adt — 189 

Such conlideration may be recovered back if the deeds are 
fet afide, provided the tranfa(5tion is fair, and hot entered 
into with a view to eVade the annuity ad ^^-^ 200 

The aflignment of the intereft arifing frerh particular funds, 
to pay feveral annuities, is looked upon as the grant of an 
annuity within the adt^ and each annuity payable out of 
it muft be regiftcred — ^ » 312 

It depends upon the intention of the parties at the time of 
contrading, whether it is the purchafe of that intereft 
or the grant of an annuity — - ihtd. 

The aflignment of any part of an annuity is in refped to 
the neceflity of its being regiftered, looked upon as a 
new grant — ^ — — 3a* 

But 
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But a contraft for an annuity, although partly executed, is 
not in that refpeca equal to a grant of it, and confequent- 
ly need not be regiftered — — -r Page py 

A table of the days on which there is no bufinefs done at 
the Enrolment Office, and of the hours it is open on fuch 
days as bufinefs is done there -rr- r— r- 27i 

3[niiiftment, 

See Fees. 

The form of an indidment againft a bro)cer, for receiving 
more than lor. per cent, for procuring money to be ad. 
vanced on a life annuity — * — - — 289 

What evidence will fupport Aich iofii^n^ept -•*— * ^91 

All contradts for the purchafe of annuities with infants to 
be void — 1 1 

Any perfon procuring an infant to grant an annuity, or to 
ratify any annuity when of age> ihall be punifhed with 
fine 3od imprifonment -. -rr— ihid^ 

3(nfitument» 

A warrant of attorney is an inftrument within the meaning 
of the aft — r— -r—r ■ 2$ 

So are all manner of inftrument calculated to fecure an- 
nuities • w . . -— -*. 24 

Even though given by a third perfon 33 

But a judgment, althoiigh entered |>efore the ipemorial is 
enrolled^ is not — r- — — r. 48 

3 b 3 f ntcrcftst 
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The memorial muft ftate the interefts of all the parties 
mentioned in any of th^ deeds fccuring ity otherwile the 
traniadion will be void • Page \i% 

3uti0ment« 

Before any judgment (hall be entered of record upon any 
warrant of attorney for recovering, or fecuring the pay- 
ment of any annuity already granted, and before any ac« 
tion ihall be brought on any fuch judgment, a memorial 
of the deeds, &c. (hall be enrolled in Chancery, otherwife 
fuch judgment ihall be void — — — % 

A judgment entered need not be regiftered, unlefs it is the 

only fccurity for an annuity — 48 

If a judgment recovered makes a part of the confideration, 
it muft be fo ftated in the memorial ; ftating it as fo much 

money is not a fufficicnt defcription 104 

If the memorial ftates the judgment to be entered in a diffe- 
rent Court from what it is, the miftake is fatal — 156 
The Court in which any judgment is entered, will examine 

into the confideration on which it is founded 245 fify^j, 

A warrant of attorney given to confefs a judgment in any 
Court, gives that Court a furamary jurifdidlion to inter- 
fere in any tranfadion relating to fuch warrant, before 
any judgment is adually entered up thereon — 248 

3[uti0tiiftion« 

The Court in which any judgment is entered up has an 
equitable jurifdidflion over fuch judgment, and on appli- 
cation will examine into the confideration on which it is 

founded 245; 

So 
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So a warrant of attorney gives that Court in which it is to 
confefs judgment, a fummary jurifdidtion to interfere in 
any tranfadtion relating to fuch warrant, before any judg- 
ment is entered up thereon Page 24S 

The jurifdiaion of the Courts does not extend to ordering a 
bond to be delivered up — — -• 250 

Nor any other inftrument void by the Annuity Aft 251 

A fine levied does not give the Court of Common Pleas any 
jurifdidlion to interfere, unlcfs there is a defedl In the 
mode of levying it — — — i^^/. 

If any tranfaftion relating to an annuity has been before a 
Court of competent jurifdidlion, the Court^of King's 
Bench will not fuffer that point to be ftirred again %$$ 

And wherever a Court has any jurifdidtion to interfere, they 
will avoid the annuity, either for the want of, or if an il- 
legal conHderatioo was given for it 261 

Although a party has been guilty of hcbes in not applying 
to the Court for a fummary relief till a long time after he 
knew there was a defeat in the memorial, the Court can- 
not refufe the Application, ^% the ftatute declares the pro* 
ceedingvoid — ^ 235 

iLanDjei. 

The exception in the adl of fuch annuities as are fecured 
on lands of equal or greater annual value, whereof the 
grantorjs feifed in fee-fimple or fee-tail, extends to an 
equitable as well as a legal eftatc — — 303 

^attiage settlement. 

The adt docs not extend to any annuity given by marriage- 

fcttlcmcnt - — 14 

P b 4 MenioriaU 
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See Consideration, Annuity. 

A memorial of all deeds, bonds, &c, for granting life an- 
nuities, fhall within 20 days of the execution thereof, be 
enrolled in the Court of Chancery ; which (hall contain 
the day and year when the deeds, &c. bear date, the 
names of all the parties, and for whom any of them are 
truftees, and of all the witnefles; and (hall fet forth the 
annual fum to be paid, and the name of the perfon for 
whofe life it is granted, and the confideration for granting 
it, otherwife the deeds, &c. (hall be void Fagt 7—8 

A memorial muft be enrolled before judgment (hall be en- 
tered, &c. record upon any warrant of attorney for re- 
covering any annuity already granted, and before execu- 
tion, (ball be fued out, &c. on apy judgnaent already 
entered — — — — 241 

A memorial to be enrolled within 20 days of the e^ecutipn 
of the annuity deeds, exclufive of the day on which they 
are executed — — -*- — 69 

If the 20 days are elapfed, neither Courts of Law or Equity 
can relieve — — — — — — 63 

Every thing which forms any part of the conQderation mud 
be fet forth in the memorial — — — thid* 

The memorial muft contain the true confideration as bond 
fJepz\4' — — — — -^ -^ 68—71 

And there is no difference in this refpeft, whether the an- 
nuity was granted, and the confideration was paid before 
or^i^^r the Annuity Adt pafled — — — ibiJ, 

And it is not fuiiicient if the memorial contains the fame 
confideration as the deeds do, unlefs it is the (rue con- 
fideration as really paid — — — — 68 

The memorial fhould contain an account of the whole pro- 
ceedings relative to the confideration^ to whoxp and on 

whofe 
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whofe behalf it was paid, and the names of all the parties 
concerned in the payment of tt Pagi 79 

The memorial muft ftate the precife manner in which the 
confideration was paid — -:_ .«— » loi 

Where there are feveral deeds, though each contain the 
confideration, it need be ftated but once in the memorial 118 

Bank notes may be dated as money in the memorial n i 

Where there are feveral deeds fecuring the fame annuity, 
each need not llate the confideration, but there muft be 
fuch a reference to each deed from the memorial, as to 
(hew they relate to the fame tranfa<ftion — ^ 123 

Where a grofs fum is ailigned for the payment of feveral 
annuities, ft is not fufficient to defcribe it in the memorial 
as one annuity of fuch grofs fum, as each annuity payable 
out of it muft be regiftered — — 3IJI 

The confideration may be ftated in the memorial by way of 
recital " 131 

If any miftake appears in the memorial regiftered, the Court 
wherein any action is brought will fet afide the fecurities 
for the annuity 155 

If the memorial is defedlive^ the fecurities are not merely 
voidable, but abfolutely void 172 

And a perfon who is not a party may take advantage of fuch 
defed . ibid.lsffeq. 

Dirediions relating to the enrolment of the memorial, and 
the clerk'tf fees thereon — 11—362 

An Epitome of the Pradlice relative to the enrolment of the 
memorial — ^ — — . 353 

Forms of different memorials — fee forms <— — 374 

If there is J^ny miftake in the memorial regiftered, the Court 
in which any a<aion is brought will fet afide the fecurities 

for the annuity — — > 1^5 

But not unlefs it is material — - — — ij7 

As clerical miftakes are not fufiScient to vacate the deeds 351 

A|oney« 
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Sec Procurer, Broker. 

The conGderation mud be in money only — * Pagf 9 

If notes are ftated a5 money in the memorial^ it is not a 
proper defcription within the a<ft — — . 61 

Money is mentioned in the a^ as contradiftinguilhed from 
goods — - 189 

Bank notes may be flated as money in the memorialy and 
the defcription held good — 114 

It is not neccffary that the money fhould be adhially told 
down at the time of the grant of an annuity, provided the 
grantee pays a valuable confideration for the annuity, 
and the grantor receives it, though not immediately from 

him — .«,«. mm,mmm I96 



^otiottt 

The Courts may be applied to by motion to cancel the 
deeds, if any part of the confideration is returned, or 
notes not paid when due» or if the confideration is paid 
in goods, or any part of it is retained lo 

The claufc relating to fuch application is confined to the 
particular fcdtion into which it is introduced — 231 

So that the benefit of applying by motion to the Court in 
which any adion is brought, or judgment entered, is not 
confined to the perfon by whom the annuity is made pay- 
able — — %ii 

The Court cannot rcfufe this application, though the party 
has been guilty o^ laches in not applying fooncr 235 

The Court can go no further than the application before 
them, yet where their own procefs is made the means of a 
conveyance, they can take notice of it upon motion 250 

Names. 



V. 
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The memorial ihoakt contain the names of all the parties. Page 8 

And alfo the name or names of the perfon of perfons by 
whom and on whofe behalf the conftderation, or any part 
thereof (hall be advanced, (hall be fully and truly fet forth 
in the memorial, in words at length 9 

So the names of all the perfons concerned in the payment 
of the confideration fhould be dated in the memorial 19 

And it is not matter of furplufage in the adt to fet forth 
the names of two perfons, where two are concerned in the 
payment — 166 

But if the chriftian names appear in any part of the fecurities 
it is fufficient, though they are not at full length in the 
memorial » — — — 167 

I6ote0. 

See Bank Notes, 

In cafe the condderation, or any part of it, is paid in notes, 
if any of the notes, with the privity and confent of the 
perfon paying them, are not paid when due, or fhall be 
deftroyed without being firft paid, application may be 
aiadeto the Court in which any judgment is entered, or 
aftion brought to cancel the deeds fecuring the annuity 10 

If notes are ftated as money in the memorial, it is not a 
fufficient defcription within the aft — « -^— 6x 

The notes ihould be accurately fet forth £^, 

But bank notes may be ftated as money in the memorial, 
and the defcription will be good — r- — u^ 

£Dt)fett)ationie(. 

Obfervations on the Annuity Adt relative to the contra^ 
and the aflurance 285 

The contra^ is void as well as the alTurance, when the an- 
puity is let a&de for any defe^ in regifterin^ a memorial 286 

Office* 
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Every memorial (ball be duly enrolled in the order of time 
as the fame (hall be brought to the office Page 1 1 

The fee of one (billing to be paid for every fcarch in the 
oflScc ^ ^^ ibid* 

A table of the days on which there is no bufinefs done at the 
enrolment office ; and of the hours it is open on fuch 
days as bufinefs is done there -^ — -^ 173 

The pay of a military officer cannot ]e{;ally be affigned l>e- 
fore it is due, as the fecurity for an annuity ; and if it 
appears to be fo affigned, the Courts on application will 
order the annuity deeds to be delivered up to be cancelled 359 

Pag, 

The pay of a military officer cannot be legally affigned be- 
fore it is due, as the fecurity for aq annuity; and if it 
appears to have been fo affigned, the Courts on applica- 
tion will order the annuity deeds to be delivered up to be 
cancelled — — — ibid* 

Praftice. 

An Epitome of the Praftice relative to the enrolment of 

memorials — - — — 463 

Pra<5licai direcflions — — ibid, l^fiq^ 

Forms of memorials — , 274 

Form of a certificate ' a82 

Where their own procefs is made the means of a convey- 
^nce, the Courts can take notice of it upon motion 34S 

Procurers. 
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Any perfon procuring any money for the purchafe of any 
annuity with an infant, puniiliable by fine and imprifon- 
mcnt Page 12 

Procurers who fhall take more than lo^. for every loo/. for 
procuring money iPor annuities, (hall be punilhable by fine 
and imprifonment, and the perfon paying ihall be deemed 
a competent witnefs — — - — 14 

But the fees are not limited for the trouble of negotiating 
an annuity which is granted for any other than a pecu- 
niary confideratiou — ^ — — — 299 

Eeceipt* 

A Court of Equity diftinguiflies between the perfons who 
join in a receipt, and him who actually receives the fame ; 
and a receipt is not conclufive evidence againft perfons 
ifluing it — ^ 2x6 

Eecftal. 

The confideratiou may be ftated in the memorial by way 
of recital, without any averment of the fa^s 131 

l^etiemption. 

Where a tenant in fee of the equity of redemption of his 
eftates, who had conveyed them in truft to pay off the 
mortgage, and all debts charged upon or being a Iica 
upon them, granted an annuity, fecured upon them by a 
bond and judgment, and the grantee brought in the judg- 
ment debt as a claim provided for by the truft deed, 
which was rejeded, on account of the fecUrities for the 

annuity 
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annuity not being enrolled according to the directions of 
the adt, the Court of Chancery held, that an eftate in 
equity in fee-Hmple or fee-tail was, as to the neceffity of 
an annuity fecnred upon it being enrolled^ the fame as if 
it was a legal eftate^ and therefore that the claim ought 
to have been admitted *— _ Page 30a 

If there is a claufe of redemption in the annuity deedsy and 
it is confidered as a part of the coDfideration, it muft be 
inferted in the memorial — - — — 74 



Eelation* 

Ads of Parliament* if there is no fpecific day for their com* 
mencementt relate to the firft day of the feiiion in which 
the ad pafles — •— 16 

But now vide 33 Geo. 3. c, 13. — — — — 23 n. 

Is a diftind thing from an annuityy being a burden impofed 
upon and ifluing out of lands ' ■ i 

Where parts of a rent-charge have been affigned, and the 
aflignments are fet aQde by a Court of Equity on account 
of their being improperly regiftercd, the parties mud 
apply to a Court of Law to recover back their purchafe- 
money -~ — — '■^ azi 

detainer. 

If any part of the confideration is retained on pretence of 
anfwering the future payments of the annuity, or on any 
other pretence, it fhall and may be lawful for the perfon 
by whom the annuity is made payable to apply by mo» 
tion to the Court in which any acftion is brought for the 
payment of the annuity, to ftay proceedings — — 10 

Where the coufideration was ftated in the memorial to have 

been 
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been paid, and it appeared that part had been retained £br 
the accruing annuity, the tranfadlion was held void Page 16% 
For what is conQdered as retaining; x)n a pretence within 
thea<ft, fee ibid.^feq. 

Eetutttlttff. 

What is confidered as returning the confideration to the 
perfon advancing it — — - — * 159 

moll. 

The Clerk of the Enrolments (hall keep a particular roll, on 
' which memorials (hall be entered, and ftiall fpecify in 
fuch roll the certain hour, day, and time on whkh fuch 
memorial is brought to the office — «•—— • n 

hfcire facias is an aftion within the meaning of the fourth 
claufe of the Annuity Aft — —— ^ 241 

®ecutftg* 

See Deeds. 

Every inftrument calculated to fecure or grant an annuity 

muft heregiftered ■ 04 

Though it be only a collateral bond from a third perfon 35 

A warrant of attorney is a fecurity for an annuity within 

the adt, and mud be enrolled — — — 25 

But a judgment entered up is not -^ ..... ^g 

Unlefs it is the only fecurity — — — — thU. 
The fecurities are abfolutcly void^ and not merely voidabie, 

for any defeft in the memorial — — 1^ ^fia. 
The contraft is void as well aa the fi?cUritiesy if there is any 

defeft in the memorial " ,, ,. ^...^ 285 

The 
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The pay of a military officer cannot legally be afligned as 
the fecurity for an annuity ; and if it appears to have been 
fo afligned, the Courts on application will order the 
fecurities to be delivered up to be cancelled Page 259 

Scriveners who (hall take more than los. for 100/. for pro- 
curing money for annuities, fliall be punifhed by fine and 
Imprifonment^ and the perfon paying is a competent 
witnefs — i* 

feolicltotiaf. 

Solicitors who (hall take more than lor. for 100/. for pro- 
curing money for annuities, (hall be punifhed by fine and 
imprifonmcnt, and the perfon paying is a competent 
witnefs ■ ■ 13 

&tatute0« 

When no commencement is provided in an aA, it relates 

to the firft day of the felTion in which it pafled — 23 

The Annuity Adt, 17 G. 3, c 26, is one that does fo ihid. 

But now by 33 G. 3, c. 13, the Clerk of the Parliament 
Ihall indorfe on every a(5t the day, month, and year, when 
it pafled, and fliall have received the royal aflTcnt, which 
(hall be the date of its commencement, when no other is 
provided therein — ^— 23 n. 

The furety for the grantor cannot be obliged to re-pay the 
grantee any part of the confideration-money when the 
annuity deeds are vacated, if he receives no part of it, 
although he joins ^ith him in giving a receipt for it 207 

The bond of a furety mufk be regiftercd -*— 33 

Tender. 
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Center. 

Bank-notes a good tender, unlefs fpeciaHy objedted to on 
that account ■ Page 116 



CtaniaiGei: of &tocfc* 

The ad does not extend to any annuity fecured by the ac- 
tual transfer of ftock in any of the public funds, the di- 
vidends whereof are of equal or greater annual value then 
the faid annuity — — •— - — —• 14 

Ctufiier ann Ctufieesf^ 

The ad does not extend to any annuity granted uader any 

truft created by aft of parliament — • — 15 

Nor to any Annuity which does not exceed zo/. unlefs there 

are more than one fuch in truft for the fame peribn ibid. 

The names of all the truftees, and for whom they are 

truftees, muft be ftated in the memorial — — ♦ 3- 

The trufts in each deed iecuring the annuity OMift be ftated, 

orthetranfadtion willbe.void — — - — 138 

That is, all the trufts created in confequence of the annuity 143 
And thofe muft be accurately fpecifted — — 146 



(HoiD anti ^ottiatile4 

It is fully fettled, that unlefs a memorial of every annuity is 
properly regiftered, the fecurities are not merely void- 
able, but abfolutely void — — — . — 171 



C c Voluntary 
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m 

(Holunt&tp annuities. 

Sec Annuity. 

The aft does not extend to voluntaiy annuities, which for 
the purpoles of the ad are held to be fuch as are granted 
for any other than a pecuniary confideratioe Page 334 

Upon this ground it was decided, that an annuity granted 
in con6^leraUon of the grantee^ giving up a lucrative bu- 
finefs in favour of the grantor, was not fhch an annuity 
as cither the fpirit or the words of the ad required that 
it flionld be regiftered — «- — « ibii. 

Neither is refigning a fituation ki an academy in confidera- 
tion of an annuity within the ad — , — 343 

The ieveuth fedion of the ad, which prohibits perfons who 
procure BM>ney for annuities taking more than loi. for 
every ioo/« adually paid, extends to fuch annuities only 
as are granted for pecuniary confiderations, and does not 
apply to voluntary annuities — •— i-i 299 

([Qatcantofattotnes* 

Before adion brought on any judgment entered of record 
upon a warrant of attorney, a memorial muft be en- 
rolled *— ' 8 

A warrant of attorney to confefs a judgment on an annuity 
had, is a deed within the ad, and muft be regiftered 25 

A warrant of attorney need not cxprcfs the cohfideration, if 
it is ftated in any part of the alTurance — iiS 

A warrant of attorney given to confefs a judgment in any 
Court, gives that Couri a fummary jurifdtdton to in^ 
terfcre in any tranfadion relating to fuch warrant before 
any judgment has been adually entered up %a% &fcq. 

Will. 
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The aft does not extend to any annuity given by will Page 14 

The names of all the witnefles muft be ftated in the me- 
morial — 8 

The perfon paying any fum of money to the procurer of 
any annuity, is a competent witnefs againft the pro- 
curer, if he is charged with taking more than loj. for 
every 100/. 14 

And the witnefles muft be §tt forth as attefting the 
fpecific deed ; ftating them generally as witnefles is 
not fuflicient, if there are different witnefles to the dif- 
ferent dcedg — — .— 168 
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